


 
[image: ] 
CASE NOTE:  

Smith v Chief Executive, Queensland Corrective Services [2026] HCA 37
	Court/tribunal 
	High Court

	Type of proceeding 	 
	Appeal / judicial review 

	Application of Human Rights Act 2019 
	Section 48 (statutory interpretation) 

	Rights considered 
	Humane treatment when deprived of liberty (s 30)
Right to health services (s 37)

	Outcome 
	Respondent decision quashed and remitted back to respondent for a decision according to law. 

	Commission intervened? 
	Yes 

	Date of decision 
	14 October 2026



Background
Section 22(2) of the Corrective Services Act states that a prisoner cannot participate in assisted reproductive technology.
In this case, Ms Smith applied for approval to freeze her eggs, at her expense, in order to preserve her reproductive health and reduce age-related risks of infertility and chromosomal abnormalities post-release, at which time she would be at least 39 years old. Queensland Corrective Services (QCS) refused her application on the basis that the requested procedure was ‘assisted reproductive technology’.
Ms Smith’s challenges to the Supreme Court and Court of Appeal were unsuccessful. Both courts essentially found that the term ‘assisted reproductive technology’ unambiguously included egg extraction and freezing and there was no work for s 48 of the Human Rights Act to do (wide construction). The Commission intervened at the Court of Appeal stage and was named as a party in the appeal to the High Court.
On 14 October 2026, the High Court allowed the appeal and unanimously found that ‘assisted reproductive technology’ does not include egg extraction and freezing in relation to Ms Smith’s circumstances. (narrow construction)
Statutory interpretation having regard to the purpose of the Corrective Services Act.
All judges found that Ms Smith’s narrow construction to be open on the text and consistent with both:
· the specific purpose of s 22(2) to deny prisoners the capacity to procreate while in prison; and 
· the purpose of the Corrective Services Act under section 3 to provide humane containment, safeguard basic entitlements of prisoners, and to take into account the dignity and special needs of prisoners who, by reason of age and sex, may experience a substantial reduction in their fertility during the course of a prison sentence. 
The lower courts’ wide construction would deny a prisoner’s capacity to procreate beyond their period of imprisonment which is not consistent with the stated purpose of the Corrective Services Act. It would also capture health services such as reversal of a vasectomy, treatment for endometriosis, a diagnostic laproscopy, or the extraction and freezing of eggs as part of standard cancer treatment which would be untenable (Gordon ACJ, Beech-Jones J [22], Gleeson J [98], Jagot J [147]). 

Comments on humane treatment and dignity 
Justice Gleeson recognised ‘reproductive freedom is an important aspect of female human dignity’ that would be affected post-release if the wide construction was adopted, and be an additional punishment over and above the prisoner’s custodial sentence. (Gleeson J [98]-[99]) Justice Jagot described forcing unwanted sterility on a prisoner who could avail themselves of medical treatment to avoid sterility as ‘cruel’. (Jagot [147])
Punishment and deterrence aspects of imprisonment are achieved by the fact of imprisonment itself. It is the very denial of liberty which punishes the offender and deters the offender from others from committing crimes in the future. While the denial of liberty necessarily and inevitably curtails certain personal freedoms, the offender's basic human entitlements should not be diminished more than necessary from the fact of imprisonment. (Jagot J [148]). Humane containment considers how to mitigate the consequence of imprisonment for a prisoner post release. (Gleeson J [95])
The loss of the opportunity to have children post-release as a result of a lack of access to egg freezing treatment is not a legitimate part of punishment and deterrence. (Gleeson [92], Jagot J [146],[149]) It is not an ordinary consequence of imprisonment consistent with humane containment, which should aim to mitigate the consequences of imprisonment for a prisoner post release (Gordon A-CJ, Beech-Jones J [24], Edelman J [69]; Gleeson J [96]-[97], Jagot [147]).

Application of human rights
Justice Edelman and Justice Gleeson confirmed that the requirements imposed by section 48 of the Human Rights Act 2019 to interpret laws compatibly with human rights is a mandatory consideration and is part of the context in which statutory interpretation takes place. (Edelman J [34], [55], [64]; Gleeson J [83]). 
Justice Edelman found the wide construction limited the right to humane treatment when deprived of liberty (s 30(1)) and the human right to access health services without discrimination (s 37(1)) that could not be demonstrably justified in the circumstances.[59][71]-[72] 
Like the purpose of the Corrective Services Act, both rights concern human dignity. The wide construction would deny dignity by limiting the right of women to autonomy and make their own decisions. He referred to the following statement by the Committee on Economic, Social and Cultural Rights:
"[t]he right of women to sexual and reproductive health is indispensable to their autonomy and their right to make meaningful decisions about their lives and health. Gender equality requires that the health needs of women, different from those of men, be taken into account and appropriate services provided for women in accordance with their life cycles." (Edelman J [59][71]-[72])
Accordingly, Ms Smith’s narrow construction which conforms with requirements of section 48 of the Human Rights Act should be adopted. 
Ms Smith was not permitted to expand her submissions to include the right to privacy and various rights of non-discrimination, which were not raised in the courts below, to ensure procedural fairness for parties who would not have the opportunity to produce relevant evidence. (Edelman J [57]-[58])

Right to access health services without discrimination
Justice Edelman considered the human right to access health services without discrimination included a baseline of medical treatment to be provided to prisoners. 
Relevant to determining this baseline was the Nelson Mandela Rules which provides ‘[p]risoners should enjoy the same standards of health care that are available in the community, and should have access to necessary health-care services free of charge without discrimination on the grounds of their legal status’. The location of the baseline depends on all the circumstances, including the effect of the treatment on the person, the cost of treatment, who will meet that cost, and importantly the dignity of the human being, particularly where the person is in prison. (Edelman J [60]-[63]) 
Justice Edelman rejected the notion that the right is concerned only to ensure that health services that are provided (if any) should be provided without discrimination. (Edelman J [61]) 

Other points made by Justice Edelman
Although not needed in this case, Justice Edelman discussed techniques that in his view could be used to interpret laws in accordance with section 48 of the Human Rights Act. This included partially disapplying a provision to avoid an unintended application, which is not a necessary consequence of the provision’s purpose but is incompatible with human rights. (Edelman J [44]-[49], [73])
Justice Edelman expressly rejected the submission that treating people equally (in this case, treating women the same as men in the face of expert evidence concerning the decline in fertility of women as compared with men) is the same as treating people as equals and is not discrimination. (Edelman J [58])

Outcome
The High Court allowed the appeal, quashed the decision made by QCS, and remitted the matter to QCS for a decision according to law. 
This means that QCS will need to reconsider Ms Smith’s application for approval to seek medical treatment to freeze her eggs. QCS has discretion on whether to approve or refuse treatment, subject to the requirements of the Corrective Services Act. The High Court provided some comments about the exercise of this discretion, including QCS should not make ‘value judgments’ about prisoners’ decisions to preserve their fertility or whether they should be allowed to procreate after they have ceased to be imprisoned. (Gordon A-CJ, Beech-Jones J [27], Edelman J [66], Jagot J [154]).
The judgment as well as submissions made by all parties is available here: Smith v Chief Executive, Queensland Corrective Services | High Court of Australia
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