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[bookmark: _Hlk126676729][bookmark: _Toc182304872][bookmark: _Toc193102085]About this report
This is an unresolved complaint report for a complaint made to the Queensland Human Rights Commission (Commission) under the Human Rights Act 2019 (Human Rights Act). 
The approach to human rights under the Human Rights Act favours discussion, awareness-raising, and education about human rights. The Commission has a dispute resolution function that aims to provide the community with an accessible and independent avenue to raise human rights concerns with public entities. 
The goal of conciliation is to reach meaningful resolution of complaints in a way that is relatively informal. The Commission does not settle or determine disputes of fact and complaints that cannot be resolved are not referred by the Commission for determination by a tribunal. A complainant may still commence legal proceedings against the public entity respondent in another court or tribunal and raise human rights arguments there. 
Under section 88 of the Human Rights Act, the Commissioner must prepare a report about all unresolved complaints. The report must include the substance of the complaint and actions taken to try and resolve the complaint. The report may include details of actions the Commissioner considers the public entity respondent should take to ensure its acts and decisions are compatible with human rights.
A report containing recommendations does not mean that human rights have been unlawfully limited. Unresolved complaint reports aim to assist public entities to comply with their obligations, build a culture in the Queensland public sector that respects and promotes human rights, and promote a dialogue about the nature, meaning and scope of human rights. The report is not admissible in a proceeding unless the parties otherwise agree.




[bookmark: _Toc193102086]Introduction
This report concerns a complaint made by a patient who had been receiving comprehensive health care from an Aboriginal community-controlled health organisation (the health service) for many years. Due to the patient’s alleged behaviour and refusal to follow medical advice, his primary treating doctor decided to stop seeing the patient, effectively banning him from accessing the health service. 
The patient made a complaint to the Queensland Human Rights Commission (the Commission), which was accepted under the Human Rights Act 2019 (Qld) (Human Rights Act). The complaint was not resolved. 
In this unresolved complaint report, the Commissioner has exercised his discretion to include details of action he considers the respondents should take to ensure their acts and decisions are compatible with human rights. 
The respondents were given an opportunity to make submissions in response to any adverse comment in this report, and their submissions dated 24 February 2025 have been fairly stated in this final report.
A copy of this report has been provided to all parties, who must agree before it can be used in any proceeding in relation to a contravention of the Human Rights Act.
The Commissioner will publish a de-identified version of this report under section 90 of the Human Rights Act.
[bookmark: _Toc193102087][bookmark: _Toc28073513][bookmark: _Hlk106720335]Summary of recommendations
Where a decision is proposed that would ban, or have the effect of banning, a person from accessing its health services, the health service should ensure, under policy or otherwise, that:
· the decision-maker considers alternative, less restrictive strategies that specifically target the risks the ban is meant to address;
· the health service takes reasonable steps to refer the person to alternative health services required by the person, subject to the person’s consent; 
· the decision is made, or is reviewable, by the CEO of the health service;
· the final decision is subject to review after one year, or other appropriate period of time, if requested.
[bookmark: _Toc193102088]Substance of the complaint
The complaint was lodged on 6 June 2023 and further information was provided by letter received 4 August 2023. 
In summary, the allegations in the complaint include:
(a) The complainant was a patient of the health service for many years. 
(b) In 2021, he was told he could not have appointments with junior doctors at the health service. 
(c) In 2022, the complainant was banned from contacting the clinic by telephone. The complainant made a complaint about this and other issues to the health service. The decision of the CEO was that the claims were unsubstantiated.
(d) In 2023, the complainant was told that none of the doctors of the health service would see him, and he was unable to contact his support worker from the health service, who had worked alongside him for years.
(e) His treatment by the health service had exacerbated his post-traumatic stress disorder. 
Although not part of the written complaint, the complainant later advised the Commission that he had been banned from accessing the health service. 
These allegations are from the complainant’s perspective and have not been agreed to as facts, and may be disputed by the health service. However, it is undisputed that:
(f) The complainant received comprehensive health care from the respondent for many years. 
(g) From May 2021, the health service decided it was not appropriate for junior doctors to see the complainant, and a senior doctor was nominated as the complainant’s primary treating doctor. 
(h) In September 2023, the complainant’s primary treating doctor told the complainant she would stop providing services to him, and other senior doctors had previously decided not to see him. This meant that the complainant could no longer access any of the respondent’s health services. 
[bookmark: _Toc193102089][bookmark: _Hlk138170531]Actions taken to try to resolve the complaint
On 23 August 2023, the complainant advised the Commission he had made a complaint to the Office of the Health Ombudsman (the OHO) and would let us know if the complaint was accepted. The Commission deferred dealing with the complaint until hearing back from the complainant. 
On 7 February 2024, the complainant provided the Commission with the OHO’s decision following their assessment of the complaint, which included a review of clinical records and information provided by the health service. The decision outlines why the OHO considered the treating doctor’s decision to terminate the therapeutic relationship was reasonable in the circumstances, however, says it is unable to make a determination on the issue of the complainant’s human rights. 
Due to the high volume of complaints being dealt with by the Commission at this time, parties were notified that the complaint was accepted under the Human Rights Act in early November 2024. 
A conciliation conference was held on 3 December 2024. The complainant and the executive director of the health service attended the conference in person. Despite constructive discussion, the complaint was not resolved.
[bookmark: _Toc193102090]Human rights obligations
The health service accepted that they, and correspondingly their staff, were a public entity[footnoteRef:2] for the purpose of the Human Rights Act with obligations to:  [2:  This is consistent with the position taken by Gidgee Healing in Inquest into the deaths of Yvette Michelle Wilma Booth, Adele Estelle Sandy, Shakaya George (Findings of inquest, Coroners Court of Queensland, Coroner Wilson, 30 June 2023) [127].] 

(i) act and make decisions in a way that is compatible with human rights; and 
(j) give proper consideration to human rights when making decisions.[footnoteRef:3]   [3:  Human Rights Act 2019 (Qld) s 58(1). ] 

[bookmark: _Hlk126677749]A decision or action is compatible with human rights if it does not limit a human right, or only subjects human rights to ‘reasonable limits that can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom’.[footnoteRef:4] Factors relevant to this assessment are set out in section 13 of the Human Rights Act and include: the nature of the right, the importance of the purpose of the limitation, the nature and extent of the limitation, the relationship between the limitation and its purpose, and any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve. [4:  Human Rights Act 2019 (Qld) ss 8, 13.] 

Right to equality
Section 15 of the Human Rights Act protects a person’s right to enjoy their human rights without discrimination. 
[bookmark: _Hlk187233561]In Slattery v Manningham CC (Human Rights) [2013] VCAT 1869, the Victorian Civil and Administrative Tribunal considered a claim of unlawful discrimination against the respondent Council that had banned Mr Slattery from all Council buildings from April 2009 and denied his request to review the ban in November 2012. Since 1998 Mr Slattery had made thousands of written and verbal complaints to Manningham City Council, which included offensive and inappropriate language, and several highly charged interactions with Council officers had occurred. As a result of the ban, Mr Slattery was unable to participate in the local community, could not attend the local pool with his family, could not use public toilets or go to the local library, all of which had caused him considerable distress. 
The tribunal held on the evidence that Mr Slattery’s behaviour was a manifestation of his disabilities, in particular his bipolar disorder and PTSD. While it was not open to the tribunal to consider the legality of the original ban, the decision to leave the ban in place in 2012 was held to be unfavourable treatment on the grounds of disability.[footnoteRef:5]  [5:  The Victorian test for unlawful discrimination applied here is different to what currently exists under Queensland’s Anti-Discrimation Act 1991. Queensland’s anti-discrimination laws, including legal tests and definitions of discrimination, will be amended from 1 July 2025. ] 

The Council defended the ban on the basis it was warranted and justified by the Council’s duty to protect the health and safety of employees. The tribunal found that the defence did not apply as the ban was not required to provide a safe working environment taking into account: 
(k) The evidence of risk to employees was slight and there was no evidence that a person had suffered harm or was afraid. 
(l) Mr Slattery’s offensive letters had been managed through a protocol in place since 2005, including that communications that were abusive would not be dealt with. Mr Slattery continued to write to the Council despite the ban. 
(m) The ban could not be in place forever and it was disproportionately extensive and unspecified. Mr Slattery had been banned from venues where he had not caused any concern. There was no transparent process of review. 
(n) There had been no evidence of Council’s concerns with Mr Slattery between 2001 and 2005. 
(o) There was no evidence that staff were trained, supported, offered consistent de-briefing or instructed how to respond to Mr Slattery’s complaints. 
The tribunal further considered whether the Council had breached the Victorian Charter of Human Rights and Responsibilities Act 2009 (the Charter). The tribunal found that Mr Slattery’s rights to participate, without discrimination, in the conduct of public affairs,[footnoteRef:6] to freedom of expression (which includes the freedom to seek, receive and impart information),[footnoteRef:7] and to recognition and equality before the law and been limited.[footnoteRef:8] For the same reasons set out in paragraph [20] above, the tribunal held there were less restrictive means reasonably available to the Council to achieve the purpose of the ban and the Council could reasonably have acted differently or made a different decision about review of the ban. Accordingly, the decision to leave the ban in place was incompatible with Mr Slattery’s human rights and in breach of the Charter.   [6:  Charter of Human Rights and Responsibilities 2006 (Vic) s18.]  [7:  Charter of Human Rights and Responsibilities 2006 (Vic) s15.]  [8:  Charter of Human Rights and Responsibilities 2006 (Vic) s8.] 

Right to health services
Under section 37 of the Human Rights Act, every person has the right to access health services without discrimination. Queensland is the only jurisdiction in Australia that has an express right of this nature. 
The right was considered by the Northern Coroner in an inquest into the deaths of 3 young Aboriginal women who lived in the same remote community and who died as a result of rheumatic heart disease. The Coroner found that the local hospital’s failures to provide patients and families with sufficient information about their health care and treatment, appropriately involve families in the provision of health care, and adequately communicate with the Aboriginal community-controlled health organisation about shared patients had limited the women’s right to life and right to access health services.[footnoteRef:9]  [9:  Inquest into the deaths of Yvette Michelle Wilma Booth, Adele Estelle Sandy, Shakaya George (Findings of inquest, Coroners Court of Queensland, Coroner Wilson, 30 June 2023) [651].] 

[bookmark: _Toc193102091]Discussion of complaint allegations
This report does not make findings of fact and does not suggest that the health service has acted incompatibly with the complainant’s human rights. However, based on the issues arising from this complaint, the Commission has decided to make recommendations to assist the health service to act and make decisions compatibly with human rights in the future. 
The complainant’s inability to access the respondent’s health services may have limited his right to equality and his right to access health services without discrimination.  As outlined above, an act or decision that limits human rights can still be compatible with human rights if the limitation is reasonable and demonstrably justifiable. Under section 13 of the Human Rights Act, this assessment includes consideration of the purpose of the act or decision, whether there are less restrictive and reasonably available ways to achieve that purpose, and whether the nature and extent of the limitation of the rights is proportionate to the limitation’s purpose.
In this case, the treating doctor’s reasons for ceasing to treat the complainant included allegations of the complainant’s combative behaviour towards staff, threats of legal action against the health service, greater focus on his complaint rather than his health, and refusal to follow medical advice. This created risks for the health service and rendered the therapeutic relationship ineffective. 
In line with their duty as a public entity, before banning the complainant the health service should have (and may well have) considered whether there were any less restrictive and reasonably available ways to achieve the purpose of the ban, particularly given the complainant had successfully accessed the service for many years. For example, the health service could have put in place a protocol to deal with situations in which the complainant sought services unrelated to his health care, allowed him to continue to see allied health services, and/or offered staff training on how to consistently respond to the complainant. 
Whether the health service’s decision was justified also depends on the impact of the decision on the complainant. If, as the result of the decision, the complainant was unable to receive attention for his medical needs elsewhere, or his ability to maintain or practice culture had been interfered with, then it may be reasonable to expect the health service to facilitate a referral to another health service provider, subject to the complainant’s consent. 
Finally, it is not clear whether the complainant had any right of review following the treating doctor’s decision to cease treatment, which effectively ended his relationship with the health service, and the decision is indefinite. These factors would weigh against the decision being compatible with human rights. 
In view of these observations, the Commission recommends:Recommendation: Where a decision is proposed that would ban, or have the effect of banning, a person from accessing its health services, the health service should ensure, under policy or otherwise, that:
· the decision-maker considers alternative, less restrictive strategies that specifically target the risks the ban is meant to address;
· the health service takes reasonable steps to refer the person to alternative health services required by the person, subject to the person’s consent; 
· the decision is made, or is reviewable, by the CEO of the health service;
· the final decision is subject to review after one year, or other appropriate period of time, if requested.


The respondent says:
The health service outlined the following steps it took to protect the complainant’s right to health and the significant effort expended to provide the complainant a right to be heard throughout the complaints process:
· The decision to cease providing care was not taken lightly and only occurred following a lengthy review and was only made after all the doctors at the health service refused to continue providing care to the complainant.
· The health service offered to refer the complainant to another doctor or health service on 17 March 2023, 30 March 2023, and 4 September 2023, however those offers were not taken up. The health service remains committed to facilitating the handover of the complainant’s care to a general practitioner of the complainant’s choice, and will do so if the complainant provides a name of a general practitioner and his consent.
· The health service’s complaints process is triggered by the completion of a complaint form by patients. The complainant has not completed this form, and raised his complaints informally with health service staff.
· After the complainant raised the complaints, the health service commenced a detailed investigation of the complaint including a meeting with the health service’s CEO and Director of Medical Services on 5 May 2022, a comprehensive review of the complainant’s health records by the Director of Medical Services, and extensive interviews with the complainant’s treating doctors.
· The complainant was not happy with this review. Under policy, if a patient is unhappy with the outcome of a complaint, they may refer the matter to the CEO, Board of Directors or relevant statutory body. The CEO considered the complaint and determined that the decision to cease providing care to the complainant was appropriate and it was not appropriate for the complainant to meet with the board of directors. 
Nonetheless, the health service is undertaking a further review of its policies with a view to:
· Amending the complaint procedure to provide for an express right for patients to request a further review of a decision to cease providing care one year after the decision is made; and
· Facilitating the continuation of allied health services, despite the decision to cease providing primary health care to a patient (where appropriate), where an agreement is in place ensuring two-way respect without the threat of intimidation form the client. 
The health service expressed regret that the therapeutic relationship between the complainant and his doctors has broken down completely, but maintained the health service had no choice to make the difficult decision to cease providing primary health care to the complainant. The health service says it only made this decision after following a rigorous decision-making process in accordance with its policies and procedures. The health service is committed to providing comprehensive health care to the community and remains ready to refer the complainant to an alternative health care provider of his choice.
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