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7 June 2023


Committee Secretary
Legal Affairs and Safety Committee

By email:  LASC@parliament.qld.gov.au 

Dear Committee
INQUIRY INTO THE QUEENSLAND COMMUNITY SAFETY BILL 2024
At the public hearing on 24 May 2024, I took on notice a question about human rights implications of changes to the Weapons Act 1990, including the introduction of firearm prohibition orders (FPO).
As reflected in the Statement of Compatibility, it is important to implement legislation that regulates access to firearms to ensure the public’s safety and security. This is required to uphold state authorities’ obligations to protect fundamental rights, including those to life, equality, security of the person, right to family, privacy and home.[footnoteRef:2]  [2:  See, eg, United Nations Human Rights Committee, General Comment No. 36: Article 6: right to life (CCPR/C/GC/36, 3 September 2019) [26].] 

Laws regulating access to firearms may legitimately limit other human rights to achieve this purpose, and the importance of the rights to life and security of the person may justify substantial limitations on those other rights where sufficient risk of harm is established in an individual case. However, those limitations must be restricted to those reasonably necessary to achieve the purpose, and be subject to effective oversight mechanisms given the potentially serious impact on individual rights.
Under the proposed amendments in the Bill, the imposition of an FPO has three major consequences for an individual subject to it:
· it restricts their access to firearms and related materials, and to particular places;
· it makes them subject to extensive search powers; and
· it makes them, and others they interact with, potentially subject to specific criminal offences.
The rest of this response will consider human rights aspects of each of these in turn. It concentrates on the application of FPOs to adults. The position of children who could be subject to FPOs under the Bill is considered separately at the end of this response. 
Restricting access to firearms and related materials and to particular places
Restricting access to firearms and particular places where firearms are present may be necessary to achieve the legitimate aims of the legislation. However, it can have significant impacts on individual rights of those subject to such restrictions – in particular in relation to property, privacy and reputation, freedom of movement, freedom of association, family, and the right to liberty. The consequences may be especially serious for those who are required to use firearms or hold a firearms licence for their livelihood (which is connected to the right to privacy), or for those whose family members do. For this reason, there must be appropriate limits on when an FPO can be imposed, who can impose it, and effective avenues for review or appeal, including to a judicial officer. 
In relation to the imposition of an FPO, I note that the powers provided to police in the proposed Queensland legislation are more limited than those in NSW and Victoria, because the Bill only allows the Commissioner (or delegate at the level of Superintendent) to impose an FPO for 60 days.[footnoteRef:3] Any longer order can only be imposed by a magistrate.[footnoteRef:4] In contrast, in NSW the police commissioner can impose orders for an indefinite period and in Victoria for 10 years (both usually subject to review by a tribunal, and reconsideration after 5 years).[footnoteRef:5] [3:  Queensland Community Safety Bill 2024 (Qld) cl 73 (inserting s 141G). ]  [4:  Ibid cl 73 (inserting s 141L). ]  [5:  Firearms Act (No 46) 1996 (NSW) s 73; Firearms Act (No 99) 1996 (Vic) s 112J(1). ] 

In relation to review and appeal, the Bill would allow a person subject to an FPO imposed by the Commissioner or a magistrate to appeal the order in the courts.[footnoteRef:6] However, given the serious impact on individual rights, consideration could also be given to including a more accessible internal review process for FPOs imposed by police, in addition to court appeal processes.[footnoteRef:7] The Bill could also allow or provide for review of the FPO at later intervals (as is the case under the Bill for FPOs in relation to children).  [6:  Queensland Community Safety Bill 2024 (Qld) cl 73 (inserting s 141ZO(1)). ]  [7:  See, eg, review and appeal provisions contained in the Firearms Act 1996 (NSW) which allow for a person subject to an firearms prohibition order to lodge a written request with the Commissioner for an internal review: Firearms Act (No 46) 1996 (NSW) s 75(1B); Administrative Decisions Review Act (No 76) 1997 (NSW) s 53.] 

In addition, the effect of the Bill is that, where an FPO or application for an FPO is based on ‘criminal intelligence’, the person subject to it will not be in a position to know the content of that intelligence in order to contest or appeal it.[footnoteRef:8] This is a significant limitation on the person’s right to a fair hearing and freedom of expression (which includes the right to seek, receive and impart information). Less restrictive measures could be considered, including by providing for appointment of a Special Counsel to represent the applicant’s interests in a closed hearing, or provision of a summary of credible, relevant and significant information.  [8:  Queensland Community Safety Bill 2024 (Qld) cl 73 (inserting s 141ZT).] 

Search powers
The Bill provides extensive powers to the police for warrantless searches of individuals, their premises, and any vehicle they occupy or own. Exercise of these powers involves significant interference with a person’s privacy and the privacy of others associated with them (whose car or premises may be searched), as well as limitations on freedom of movement. 
The Human Rights Act 2019 protects people from unlawful and arbitrary interference with their privacy. Even where searches are authorised by law (and therefore not ‘unlawful’), they may be arbitrary if they are ‘capricious’, or have ‘resulted from conduct which is unpredictable, unjust or unreasonable in the sense of not being proportionate to the legitimate aim sought’.[footnoteRef:9] The statement of compatibility justifies the extensive search powers on the grounds that they are necessary to stop clandestine movement of firearms and are (i) limited to searches that are reasonably required to determine if the person is breaching the order by possessing a firearm (as recommended by the NSW Ombudsman), (ii) subject to safeguards under the Police Powers and Responsibilities Act 2000 (PPRA) applying to searches, and (iii) subject to review by the Public Interest Monitor and independent reviews to be initiated by the Minister.  [9:  Johnston v Carroll [2024] QSC 2, [367] (Martin SJA).] 

Given this justification, it would be crucial that police receive clear training and internal guidelines on the limits of their powers, as experience in other jurisdictions has shown they may be misunderstood and/or misused.[footnoteRef:10] There must also be sufficient oversight mechanisms to ensure the powers are only exercised for the purpose of searching for a firearm or firearm-related item as provided for in the Bill, that safeguards under the PPRA are followed, and that powers are not exercised in a discriminatory manner. The monitoring and reporting powers given to the Public Interest Monitor under the PPRA are important in this regard.[footnoteRef:11] I note that cl 76 of the Bill also provides for an independent review of the operation and effectiveness of the FPO provisions after 2 years and 5 years of their operation – the legislation could go further to specify that this is to be carried out by an oversight body such as the Ombudsman. Other effective oversight mechanisms – including independent mechanisms for investigating individual complaints of misconduct against police – should also be in place.   [10:  See, eg, NSW Ombudsman, Review of police use of the firearms prohibition order search powers: Section 74A of the Firearms Act 1996 (Report, August 2016), 7─8.   ]  [11:  Queensland Community Safety Bill 2024 cl 47─49.] 

Specific offences
The Bill creates a number of new offences applying to those subject to an FPO and those supplying firearms or firearm-related items to a person subject to an FPO. Again, these involve significant impacts on a person’s property, freedom of movement, freedom of association, and privacy. The offences relating to possession of a firearm or firearm-related materials by a person subject to an FPO also reverse the onus of proof. This means that the person will be guilty of the offence if a firearm or firearm-related material is found on their property or a place they reside unless they prove that they did not know it was there.
The creation of these offences may be necessary to achieve the purposes of the FPO regime, and may be justified by the importance of protecting the right to life and security of the person of other members of the community. However the potentially significant limitation of rights involved underscores the need for effective review and appeal mechanisms in relation to individual orders, and close oversight of the operation of the scheme as a whole, including to ensure that the provisions do not operate in a discriminatory manner.
FPOs and children
The Bill allows the Commissioner or a Children’s Court magistrate to make a firearm prohibition order in relation to a child 14 years and older,[footnoteRef:12] subject to annual review.[footnoteRef:13] The potential for arbitrary interference with privacy through the use of extensive search powers, and restrictions on living arrangements (for example, not being able to live with family on a farm where firearms are used), and for further criminalisation through breaches of the requirement to notify changes of address or other offences may have particularly damaging impacts on children and their life trajectory. I note the specific considerations to be applied in making a declaration in relation to a child set out in proposed section 141F, but have serious doubts about whether the making of such an order in relation to a child will ever be the least restrictive measure available to achieve the aims sought and proportionate to that aim.  [12:  Noting that a child may hold a firearms licence from the age of 11.]  [13:  Queensland Community Safety Bill 2024 cl 73 (inserting ss 141G(3), 141H(4), 141ZI─141ZM).] 

Yours sincerely
[Redacted]

SCOTT MCDOUGALL
Human Rights Commissioner
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