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[bookmark: _Toc163720791][bookmark: _Toc171346741]Executive Summary
The Human Rights Act 2019 (Qld) (Human Rights Act) has already made a real difference by enhancing human rights protections and improving government decision-making, and its successes should be celebrated. There is evidence of a significant, and growing, human rights culture within the public sector, and the Act has regularly operated to protect and promote the human rights of individuals and groups across many areas of public decision-making – both in formal complaints and legal processes and behind the scenes.
As would be expected, after nearly five years of operation, there are areas in which the Act and its implementation could be strengthened to better promote a strong and sustainable human rights culture and protect the rights of Queenslanders. Priority areas identified by the Queensland Human Rights Commission (Commission) include:
Increasing the effectiveness of human rights protections and access to justice by:
allowing the Commission to refer unresolved human rights complaints and complaints unsuitable for its dispute resolution processes to a tribunal for determination
providing a standalone cause of action in the courts for all human rights claims 
empowering courts to order the full range of remedies for contraventions 
improving the flexibility of the Commission’s human rights complaint process
increasing resources for community legal services
creating protections from victimisation for people who make complaints 
Enhancing human rights protections by:
clarifying in the Act that some rights are absolute and cannot be limited
clarifying the scope and nature of some existing protected rights, including the right to security of the person, the right not to be subjected to medical treatment without full, free and informed consent, and the meaning of discrimination
making the Act work better for victims of violent crime, including by clarifying that in some circumstances acting compatibly with human rights may require public entities to take steps to respond to identified risks and allegations of serious harm
introducing a ‘participation duty’ to ensure that people have a say in policies that affect their lives
considering the inclusion of additional rights, including the right to a clean, healthy and sustainable environment, and the right to an adequate standard of living 
More deeply embedding a culture of human rights within Parliament and the public sector by:
removing unnecessary provisions in the Act that provide a mechanism for Parliament to declare that legislation overrides the Human Rights Act 
enhancing parliamentary scrutiny processes, including of amendments to Bills
supporting public entities to better identify, record, and respond to human rights complaints
providing further support to local government to understand and implement responsibilities under the Human Rights Act
permanently establishing specialist human rights units and designating specialist roles within government departments to promote leadership, expertise, and information-sharing on human rights issues 
expanding the Commission’s functions to conduct investigations, inquiries and reviews beyond its existing function under section 61(c) of the Human Rights Act, and enhancing its capacity (including adequate resources) to make and monitor implementation of recommendations to public entities
investing in the next phase of human rights awareness-raising and training for the community, public entities, and the legal sector with targeted resources and regular, meaningful training.
The Commission welcomes the Independent Review as an important step towards recognising and consolidating the already significant achievements of the Act, and building upon those successes.

[bookmark: _Toc171346742]Introduction
The Human Rights Act commenced in full on 1 January 2020 following a sustained, grassroots campaign spanning 5 years.
The Act identifies certain human rights for protection in Queensland through a dialogue model, imposing obligations on each arm of government (Parliament, the judiciary, and executive government) to protect and promote human rights. However, enforceability of these obligations is limited, the model instead favouring discussion, awareness-raising, and education about human rights.[footnoteRef:2]  [2:  Explanatory Notes, Human Rights Bill 2018 (Qld) 7.] 

Under section 95 of the Human Rights Act, the Act’s operation from 1 January 2020 to 1 July 2023 must be independently reviewed.
On 8 April 2024, Queensland’s Attorney-General published the terms of reference for the review, and requested the reviewer to provide a report on the review by 20 September 2024 (the Review).[footnoteRef:3]  [3:  Terms of Reference: First Independent Review of the Human Rights Act 2019 (Qld) (8 April 2024) 7.] 

This submission is in response to a public invitation by the reviewer to provide submissions to the Review. 
[bookmark: _Toc171346743]About the Commission
The Anti-Discrimination Commission Queensland was established under the Anti-Discrimination Act 1991 with functions including dealing with complaints of discrimination and other contraventions of that Act, undertaking research and educational programs, and consulting with organisations to help improve services and conditions for groups affected by discrimination.
From 1 July 2019, the Anti-Discrimination Commission Queensland became the Queensland Human Rights Commission, taking on additional functions and responsibilities such as promoting an understanding, acceptance, and the public discussion of human rights and the Act in Queensland.  The Commission began dealing with human rights complaints made under the Human Rights Act on 1 January 2020.


[bookmark: _Toc171346744]Recommendations 
The structure of this submission and recommendations follows the Terms of Reference for the Review. The Commission’s recommendations to the Review are as follows.
	Measuring human rights culture 

	Recommendation 1.1
State government departments, with co-ordination and support from the Human Rights Unit of the Department of Justice and Attorney-General, should:
· analyse Working for Queensland survey responses to ‘I understand how the Human Rights Act 2019 applies to my work’ within the department and across employee levels 
· take concrete steps to address neutral and negative responses across the department.

	Recommendation 1.2
The State government and relevant State government departments should provide further support to local government entities for Human Rights Act implementation activities, informed by consultation with local government.

	Enhancing Commission functions

	Recommendation 1.3
The Human Rights Act should be amended to: 
· give the Commission expanded functions to conduct investigations, inquiries and reviews beyond its existing function under section 61(c) of the Human Rights Act 
· at a minimum enable the Commission to both review and monitor public entity policies, programs, procedures practice and services
· empower the Commission to seek information for the purpose of deciding whether to commence a review under section 61(c) of the Act, and to enable the Commission to monitor and evaluate the implementation of recommendations made in a review under section 61(c) of the Act. 

	Recommendation 1.4
Section 91(2) of the Human Rights Act prescribing information to be included in the annual report on the operation of the Human Rights Act should be amended so that: 
· sub-section 91(2)(e) requires reporting on the number of human rights complaints finalised by the commissioner in the reporting period;
· sub-sections 91(2)(h), (i) and (j) are repealed.

	Recommendation 1.5
The State government should provide the Commission with sufficient resources to improve its capacity to make timely reports on unresolved human rights complaints that include recommendations to public entities under section 88(4) of the Act.  

	Recommendation 1.6
The Human Rights Act should be amended to:
· require a public entity that is the subject of recommendations made under section 88(4) to publish a response to the recommendations 
· expand the Commission’s functions to include monitoring implementation of recommendations made to public entities under section 88(4).

	Strengthening factors that grow human rights culture

	Recommendation 1.7
Leadership, expertise and resources on human rights for the public sector should be strengthened by:
· establishing the Human Rights Unit as a permanent unit within the Department of Justice and Attorney-General
· designating key human rights roles and units within other public entities
· establishing cross-governmental and cross-sector communities of practice that meet regularly to foster collaboration and share learnings to develop culture across the Queensland public sector.

	Recommendation 1.8
All public entities (assisted by the Human Rights Unit of the Department of Justice and Attorney-General and the Commission) should support staff at all levels to understand the value of applying human rights to their work, beyond merely a requirement of law.  

	Recommendation 1.9
The Commission should continue to direct specific resources to building community understanding of the Human Rights Act, how it may apply to individuals and communities, and how remedies can be accessed.

	Recommendation 1.10
All public entities should be provided with adequate resourcing and support to deliver customised human rights training to staff and to integrate human rights considerations across all staff training. Human rights training should be regular, interactive and targeted – focusing on the rights most often engaged by the entity’s decisions and actions.

	Recommendation 1.11
The State government should, in consultation with the judiciary, provide specific funding to an appropriate body to develop a Queensland Human Rights Act bench book, similar to the Judicial College of Victoria’s Charter of Human Rights Bench Book.




	Additional human rights

	Recommendation 2.1
The Commission recommends consideration of the following additional human rights:
· the right to an adequate standard of living
· the right to a clean, healthy, and sustainable environment.

	Enforcement and remedies

	Recommendation 2.2
The Human Rights Act should be amended to allow the Commission to refer unresolved human rights complaints, and complaints that are otherwise unsuited to the Commission’s dispute resolution process, to a tribunal for determination.

	Recommendation 2.3
The Human Rights Act should be amended to allow a pathway to the courts for standalone human rights claims, in addition to piggy-back claims.

	Recommendation 2.4
The Human Rights Act should be amended to allow courts and tribunals considering human rights claims, either as a piggy-back or as a standalone cause of action, to order the full range of remedies within their power, including damages.

	Recommendation 2.5
The State government should provide appropriate levels of long-term funding for legal assistance and representation in human rights complaints and legal proceedings to address power imbalances and improve access to justice.

	Amendments to the Corrective Services Act 2006 and the Youth Justice Act 1992

	Recommendation 2.6
Amendments made by the Human Rights Act to the Corrective Services Act 2006 and the Youth Justice Act 1992 should be repealed.

	Existing rights

	Recommendation 3.1
Section 13 of the Human Rights Act should be amended to clarify that limitations to absolute rights cannot be justified.

	Recommendation 3.2
The definition of ‘discrimination’ in the Human Rights Act should be amended to clarify that it includes discrimination on the basis of attributes listed under section 7 of the Anti-Discrimination Act 1991 (Qld) and analogous grounds of discrimination. 

	Recommendation 3.3
The Human Rights Act should be amended to clarify that the right to security is distinct from the right to liberty. This could be achieved through an interpretive note, or alternatively, each right could be given its own section. 

	Recommendation 3.4
The Human Rights Act should be amended so that the right not to be subjected to medical or scientific treatment without a person’s full, free and informed consent is set out alongside the right to privacy or the right to health services (and not within section 17 on the right to protection from torture or cruel, inhuman or degrading treatment). 

	Scrutiny of legislation and regulation by parliament

	Recommendation 3.5
Sections 43 to 47 of the Human Rights Act, concerning Parliament’s power to override the Human Rights Act, should be repealed. At a minimum, the default expiry date of an override declaration set out in section 45(2) of the Act should be reduced from 5 years to 1 year.

	Recommendation 3.6
The Human Rights Act should be amended to require all major amendments to Bills with potential human rights impacts to be referred to the relevant portfolio committee (or designated members of it) for scrutiny.

	Recommendation 3.7
Members of parliament who introduce Bills should be encouraged to publish amended statements of compatibility to accurately reflect any changes or clarifications following Parliamentary committee scrutiny.

	Recommendation 3.8
Human rights certificate processes should be reviewed to better understand their effectiveness and identify any issues for reform.

	Court and tribunal proceedings

	Recommendation 3.9
The Human Rights Act should be amended to facilitate the Commission’s and Attorney-General’s access to (confidential) court and tribunal proceeding information for the purpose of deciding whether to intervene in court or tribunal proceedings. 

	Recommendation 3.10
The Human Rights Act should be amended to allow the Commission to act as an amicus curiae in court proceedings raising significant human rights issues, in addition to its existing intervention function.

	Public entity obligations

	Recommendation 3.11
The Human Rights Act should be amended so that public entities have an express duty to ensure participation processes are in place for matters that disproportionately affect the rights of First Nations peoples, children and people with disability.

	Recommendation 3.12
The legislative note regarding the example of non-state schools under section 9(1)(h) of the Human Rights Act cannot be justified and should be removed.

	Complaints and dispute resolution

	Recommendation 3.13
The Human Rights Act should be amended to include a prohibition against victimisation, based on section 129 of the Anti-Discrimination Act 1991 (Qld).

	Recommendation 3.14
All public entities (assisted by the Human Rights Unit of the Department of Justice and Attorney-General and the Commission) should improve their ability to consistently identify, record and respond to human rights complaints. 

	Recommendation 3.15
Section 65 of the Human Rights Act, which requires a complaint about an alleged contravention of the Act to be made to the relevant public entity prior to any complaint to the Commission, should be repealed. At a minimum, section 65 should be amended to reduce the required period after making an internal complaint from 45 business days to 30 business days.

	Recommendation 3.16
To strengthen the effectiveness of the Commission’s human rights complaints process, principles of dispute resolution should be enshrined in the Human Rights Act. These principles should include:
· Dispute resolution should be provided as early as possible.   
· The type of dispute resolution offered should be appropriate to the nature of the complaint. 
· The dispute resolution process should be fair to all parties. 
· Dispute resolution should be consistent with the objectives of the Act.

	Recommendation 3.17
The Human Rights Act should be amended to clarify that verbal complaints can be accepted and transcribed by the Commission.

	Recommendation 3.18
The Commission’s discretion to refuse to deal or continue to deal with a complaint under section 70(1) of the Human Rights Act should be reviewed to consider whether:
· The scope of the discretion in sections 70(1)(a) and (b) should be clarified by way of legislative amendment or explanatory guidance.
· If the Commission’s human rights complaints process is to remain unenforceable, the Human Rights Act should be amended to expressly identify the Commission’s discretion to refuse to deal with a complaint if the Commissioner considers there is no utility in dealing with the complaint, because the processes available under the Human Rights Act are unlikely to achieve a satisfactory result.  

	Victims’ rights

	Recommendation 4.1
The Human Rights Act should be amended to insert legislative guidance clarifying that in some circumstances acting compatibly with human rights will require relevant public entities to take positive steps to prevent and respond to risks and allegations of harm.

	Recommendation 4.2
The Human Rights Act could be amended to more explicitly recognise victim and public interest rights in criminal trials, for example by:
· amending section 31(1) of the Human Rights Act to recognise that ‘everyone’ has rights to a fair hearing in criminal proceedings
· including a right for a victim of a criminal offence to have certain specific minimum guarantees, including: to be acknowledged as a participant with an interest in the proceedings; to be treated with respect at all times; and to be protected from unnecessary trauma, intimidation, and distress when giving evidence.





[bookmark: _Toc171346745]1. Building a culture of human rights 
The Terms of Reference for this Review require consideration of:
· the extent to which the Act has helped to build a culture of human rights in the Queensland public sector
· the role of the Queensland Government and the Commission in providing support, education, training and guidance to the public sector.
[bookmark: _Toc171346746]Defining and measuring a human rights culture
Developing a culture of human rights requires more than mere compliance with the Human Rights Act. While public entities may start in compliance mode, the aim is for the public sector to move towards a culture in which protecting and promoting human rights – rights of clients, stakeholders, and staff – becomes part of everyday business. 
The Commission has developed the cascading culture change model to illustrate how human rights culture starts with legislation and flows down through regulations, policies, procedures, and services through to the individual.
Figure 1: Cascading culture change model 
[image: Figure 3: Cascading culture change model

This diagram shows the cascading culture change model of human rights, where change flows from legislation through regulations, policies, procedures and service delivery to individual members of the community. 

The diagram shows a series of six rectangles stepping downward from the top left corner of the image to the bottom right. Each has an arrow curving down to the rectangle below it, to demonstrate the flow of change. From top to bottom these rectangles are labelled in white text: Legislation (navy rectangle), Regulations (blue), Policies (aqua), Procedures (gold), Service Delivery (orange), and a brown box at the bottom contains white people icons to represent the community. 

Down the left hand side of the image is a grey rectangle which says Leadership. Grey arrows extend from this to each of the top five boxes of the cascade, to demonstrate that leadership is needed at each level to champion human rights culture change. ]
The model recognises that unless legislation and regulations are human rights compatible, limited benefit will result from changing policies and procedures. Correspondingly, service delivery is unlikely to improve if policies and procedures are not human rights compliant. For a human rights culture to develop, strong leadership needs to be present at every stage: at the strategic and operational levels as well as among individual workers on the front line.


In the first year of the Human Rights Act’s operation, the Commission developed 7 indicators of a developing human rights culture in public entities, reflecting the elements in the cascading culture change model. These indicators have become the basis of an annual survey conducted by the Commission of State departments and local government aimed at evaluating the extent to which the Human Rights Act is influencing their day-to-day business.  The indicators are:
· Indicator 1: Staff awareness, education, and development
· Indicator 2: Community consultation and engagement about human rights
· Indicator 3: Awareness raising and support for related entities (including functional public entities engaged by the entity i.e. contractors)
· Indicator 4: Reviews and development of legislation or subordinate legislation
· Indicator 5: Review of policies and procedures
· Indicator 6: Internal complaint management for human rights complaints
· Indicator 7: Future plans
The Commission’s annual reports prepared under the Human Rights Act[footnoteRef:4] (Human Rights Act annual reports) provide detailed indicators, a full discussion of the public entities surveyed and their responses for the first four years of the Act.[footnoteRef:5]  [4:  Human Rights Act 2019 (Qld) s 91. This is separate to the annual report required under the Financial Accountability Act 2009 (Qld). ]  [5:  Queensland Human Rights Commission, ‘Human Rights Act annual reports’, Reports (Web Page, 30 November 2023) <https://www.qhrc.qld.gov.au/resources/reports>.] 

In 2021, the annual Working for Queensland survey of over 80,000 State public sector employees asked for responses to the statement, ‘I understand how the Human Rights Act 2019 applies to my work’. Results across the Queensland public sector have consistently been around 78% positive. 
[bookmark: _Ref170324182]

Figure 2: Results from the annual Working for Queensland survey in response to the statement, ‘I understand how the Human Rights Act 2019 applies to my work’
	Year
	Positive (%)
	Neutral (%)
	Negative (%)

	2021[footnoteRef:6] [6:  Queensland Government, Working for Queensland survey (Highlights Report – Queensland public sector, 2021, 15). ] 

	78
	15
	7

	2022[footnoteRef:7] [7:  Queensland Government, Working for Queensland survey (Highlights Report – Queensland public sector, 2022, 7). ] 

	77
	16
	8

	2023[footnoteRef:8] [8:  Queensland Government, Working for Queensland survey (Highlights Report – Queensland public sector, 2023, 7). ] 

	78
	15
	7



[bookmark: _Toc171346747]Impacts of COVID-19
The Human Rights Act commenced operation in full on 1 January 2020. On 29 January 2020, the Queensland Government declared a public health emergency because of the COVID-19 pandemic, which continued until 1 November 2022. The government’s response to the pandemic immediately placed implementation of the Act’s obligations and functions to the test. 
While the challenges were considerable, so too have been the gains in developing Queensland’s human rights culture. The Human Rights Act provided a framework for a consistent, nuanced assessment of public health directions in an evolving environment against international human rights standards. Human rights were considered in statements of compatibility prepared in relation to emergency legislation passed and no declarations overriding the Human Rights Act were made. The Commission’s functions under the Act allowed the Commission to raise issues directly with the Chief Health Officer (CHO) and other key agencies.  
The Human Rights Act complaint process gave people an avenue in which to raise their human rights concerns and, in some cases, have them quickly resolved. Trends in complaints data could be relayed to the CHO and other key agencies as an evidence base for systemic reform, or used in submissions to parliament. Complaints and enquiries data was also used by the Commission to prepare publications on key issues to assist the community to navigate their rights. 
Hotel quarantine, mask requirements, vaccines, lockdowns, and border closures occupied much space in media coverage and public discourse, and along with that has come an accelerated understanding of the need to balance people’s human rights against the rights of others, both individually and collectively. 
Many public entities indicated a willingness to engage in human rights dialogue when issues were raised, and to consider less restrictive alternatives to limiting rights. Advocates also reported positive outcomes from raising human rights arguments in their dealings with public entities. 
Unfortunately, dramatic increases in complaints and enquiries on COVID-19-related issues overwhelmed the Commission’s complaint handling capacity. This led to long delays and a lack of ability to explore more innovative approaches to resolving disputes allowed for under the Human Rights Act.
Figure 3: Complaints received / finalised by and enquiries to the Commission from 2018-2023[footnoteRef:9] [9:  Taken from Queensland Human Rights Commission, Annual Report 2018-19, Annual Report 2019-20, Annual Report 2020-21, Annual Report 2021-2022, Annual Report 2022-23.  ] 

	Financial year
	Complaints received
	Complaints finalised (% COVID-related)
	Enquiries (% COVID-related)

	2018-2019
	961
	849 (NA)
	2637 (NA)

	2019-2020
	1093
	1025 (5%)
	3947 (not recorded)

	2020-2021
	1490
	1142 (18%)
	5849 (8%)

	2021-2022
	1870
	1568 (36%)
	6409 (29%)

	2022-2023
	1860
	1653 (24%)
	3829 (2.5%)


The high proportion of COVID-19 related complaints has influenced statistics, such as sectors that have the most complaints (eg health agencies and police who were responsible for imposing and implementing many of the COVID-19 restrictions) and rights most commonly engaged (such as freedom of movement). A more accurate picture of where and what type of human rights concerns most frequently occur will emerge in years to come.
During the early stages of operationalising the Act, public entity implementation activities were sharply focussed on pandemic response measures. While this was necessary at the time, and potentially aided entities' rapid growth in understanding and implementing human rights compatibility, this focus may have hindered the Act's application beyond acts and decisions relating to the pandemic and its associated restrictions on rights. This must be taken into account in assessing the success of the Act in building a human rights culture within the 4-year period set by government at a time when a global pandemic was not contemplated. 
Similarly, while the pandemic itself and the widespread limitations on rights during this public health emergency provided some public awareness about the Act and how it operates, no concerted public information campaign was undertaken and training for duty holders was not universally available or sought out. To exercise rights and fulfil obligations, people need access to easy to understand, evidence-based, and widely available information and resources about the Act. This includes properly funded and resourced public education and awareness as well as specialised support for public entities, parliament, and courts and tribunals, so that rights can be realised.
[bookmark: _Toc171346748]Commission observations as at 30 June 2023
The following is a summary of the Commission’s observations of a growing human rights culture in the public sector taken from our Human Rights Act annual report for 2022-23, Progress and Pitfalls. For more details, including case studies, please refer to that report in full.[footnoteRef:10] [10:  Queensland Human Rights Commission, Progress and Pitfalls (Fourth annual report on the operation of Queensland’s Human Rights Act 2019, 2022–23, 2023). ] 

[bookmark: _Toc171346749]State government progress
Based on responses to questions in the Commission’s Indicators of a human rights culture survey, steady progress appears to have been made by State public entities in the fourth year of operation of the Act. State public entities have worked actively on increasing awareness and providing education and training to staff about the Human Rights Act. 
However, there was no change in Working for Queensland survey results across the whole of government in relation to employee understanding of how the Human Rights Act applies to their work. (See Figure 2: Results from the annual Working for Queensland survey in response to the statement, ‘I understand how the Human Rights Act 2019 applies to my work’ above). More work could be done to identify whether these percentages reflect results within departments, at all employee levels, and what departments are doing, if anything, to address neutral and negative responses. 
Recommendation 1.1 
State government departments, with co-ordination and support from the Human Rights Unit of the Department of Justice and Attorney-General, should:
· analyse Working for Queensland survey responses to ‘I understand how the Human Rights Act 2019 applies to my work’ within the department and across employee levels 
· take concrete steps to address neutral and negative responses across the department.
Departments reported that they have engaged in community consultations and initiatives related to human rights with a particular focus in 2022-23 on First Nations engagement to promote cultural rights under the Human Rights Act.
Government contracts increasingly include clauses requiring contractors to comply with the Human Rights Act. Procurement processes now embed human rights obligations, and departments have actively raised awareness of the Act among their contractors.
Human rights compatibility assessments seem to be well integrated into policy review and development processes, and because of the requirement to write statements of compatibility and human rights certificates when introducing laws and regulations, this appears to be an established and routine practice for State public entities. However, few examples were provided for 2022–23 of substantive changes being made to existing policies, or in the development of new policies, based on the Human Rights Act. 
State public entities have consistently worked on integrating human rights complaints into existing complaints processes and worked with staff to raise awareness and improve processes. These efforts have at times led to positive changes in policies, procedures, practices, and improved service delivery in response to internal complaints. However, departments continue to face challenges regarding the identification of human rights complaints, reflected in relatively low numbers of human rights complaints being reported. 
[bookmark: _Toc171346750]Local government progress
Implementation of the Act across Queensland’s councils lacks a coordinated and consistent approach, in part due to a lack of funding and resourcing from the outset. The Commission has observed that this has created a delay in the effective implementation of the Human Rights Act at the local government level compared with the progress in State public entities. There is no Working for Queensland survey equivalent for councils.
Most councils surveyed in 2022–23 were building staff awareness through online training and awareness campaigns, and the only council that had not commenced training indicated a willingness to do so in the near future. Most councils incorporate human rights in induction training with a preference for online delivery. While exact figures on staff training were unclear, the larger and better resourced councils as a minimum are offering regular training sessions to staff.
Most councils maintain a dedicated website or platform through which information about human rights is disseminated to the public, including instructions on how to make a complaint and the purpose of human rights legislation. Increased engagement with contractors was also evident, with some councils taking steps to develop information for their contractors about their human rights obligations to the community.
For the first three years of the Act’s operation, the development of local laws seemed untouched by the commencement of the Human Rights Act, but this shifted in 2022–23. One council provided an example of where their human rights assessments, now a standard part of the law-making process, had systematically considered human rights in decision-making and achieved a balanced outcome. Some councils also provided specific examples of how the Human Rights Act was directly influencing the review and development of council policies.
In 2021-22, few complaints were identified by councils with limited systemic change as a result. But in 2022-23, councils report actively incorporating human rights considerations into their management of complaints, with the aim of identifying and addressing human rights issues more effectively. This was indicated by examples where internal complaints had led to policy and procedure improvements and improved service delivery as a result.
Unlike State government departments and agencies, there is no obligation on local governments to report annually on actions taken during the reporting period to further the objects of the Human Rights Act.[footnoteRef:11] The Commission’s survey is the only external accountability mechanism, outside of complaints, that monitors councils for implementation of the Human Rights Act. The Commission is unaware whether information-sharing or a community of practice exists between local governments regarding Human Rights Act implementation or issues. [11:  Human Rights Act 2019 (Qld) s 92.] 

Acknowledging the significant resource constraints facing local government to implement the Human Rights Act, the Commission recommends more support from the State for implementation activities. The content of this support must be informed by consultation with local government, but could include resources, information sharing, and facilitation of a local government community of practice. 
Recommendation 1.2
The State government and relevant State government departments should provide further support to local government entities for Human Rights Act implementation activities, informed by consultation with local government.
[bookmark: _Toc171346751]Functional public entity progress
Many functional public entities have a direct role in the delivery of essential services, including disability services, aged care, and housing. The Commission invites feedback from functional public entities to inform its Human Rights Act annual report, but does not survey functional public entities in the same way it does State government departments and local government.
Several non-government agencies have prioritised applying the Human Rights Act in the housing sector. Consistent with research findings across Australian human rights jurisdictions, while there are few reported tribunal and court decisions to indicate that the Human Rights Act is having a significant impact on the housing sector,[footnoteRef:12] the Commission continues to hear that informal discussions and negotiations between advocates and housing service providers framed around the Human Rights Act are leading to early resolution of disputes.[footnoteRef:13]  [12:  Tamara Walsh, ‘Social Housing, Homelessness and Human Rights’ (2022) 45(2) UNSW Law Journal 688.]  [13:  See for example, Queensland Human Rights Commission, Shifting the focus (Third annual report on the operation of Queensland’s Human Rights Act 2019, 2021–22, 2022) 104-105.] 

In research conducted by Professor Tamara Walsh, focus groups of lawyers in Australian human rights jurisdictions (Queensland, ACT, and Victoria) said that while many people were hesitant to raise rights-based arguments before tribunals, human rights dialogue was taking place ‘behind the scenes’ in negotiations with social housing providers.[footnoteRef:14]  [14:  Tamara Walsh, ‘Social Housing, Homelessness and Human Rights’ (2022) 45(2) UNSW Law Journal 709.] 

The Queensland Council of Social Service (QCOSS), Queensland’s peak body for the social services sector, works with functional public entities in the sector to raise awareness of their obligations under the Human Rights Act. In 2022–23, QCOSS reported that 681 people registered to attend their Human Rights in Action events. QCOSS also relaunched their Human Rights in Action newsletter, which was delivered to more than 2,300 recipients.[footnoteRef:15]  [15:  Queensland Council of Social Service, Annual report – Being in service (2022-23). ] 

[bookmark: _Toc171346752]The Commission’s work
The Commission’s work in providing support, education, training and guidance to the public sector is summarised each year in the annual report on the operation of the Human Rights Act. 
Further details on some of this work are outlined below.
[bookmark: _Toc171346753]Community engagement
The Commission takes part in a range of community engagement activities as part of our commitment to increasing public understanding and discussion of human rights and responsibilities. This includes attending and participating in community events across Queensland such as MOSAIC Multicultural Festival, Deadly Day Out, Iftar dinners, and International Women’s Day.
The Commission runs an annual Human Rights Week campaign starting on 1 December and culminating on Human Rights Day on 10 December. Human Rights Week awareness and education activities each year focus on a theme and include public events and forums, speaking engagements, free online and in-person training sessions for the community, information days and events held collaboratively with community partners, and curated content across digital channels to broaden understanding of and engagement with the Act. 
[bookmark: _Toc171346754]Education and training
The Commission provides face-to-face and webinar training on the Human Rights Act to government and functional public entities, private and not-for-profit sectors, and sessions aimed at community advocates and legal representatives. The Commission has other standard training courses, such as sessions on the Anti-Discrimination Act 1991 (Qld), which can be tailored to the specific needs of an organisation. 
The Commission also offers online learning modules to provide education options for people unable to access standard training courses. 
Training was a particular focus of the Commission’s work prior to the operational provisions of the Human Rights Act commencing. In 2019–20, the Commission conducted state-wide training for public sector entities, large and small, to promote an understanding of obligations under the Act.  Training was available online, face-to-face, and through webinars. The demand was high and the Commission saw a 35% increase in training sessions over the previous year, and a 55% increase in participant numbers. In most cases, organisations requested training tailored to their business needs, and Commission trainers worked with clients to craft real-life scenarios for workshopping by participants so as to make the Act relevant to their particular environment.
Over 18,000 participants completed the Commission’s online learning for public entities during 2019–2020. 
Figures 4 and 5 set out attendance at Commission training and access to online learning in recent years. Demand for training appears to have returned to 2018-19 levels, although this is now complemented by stable numbers of enrolments in (and completion of) online human rights learning. However, the large number of public sector, local government, and functional public entity employees means that the Commission’s capacity to satisfy the public sector’s training needs is stretched. 
Figure 4: Training sessions delivered from 2018-2023[footnoteRef:16] [16:  Taken from Queensland Human Rights Commission, Annual Report 2018-19, Annual Report 2019-20, Annual Report 2020-21, Annual Report 2021-2022, Annual Report 2022-23.  ] 

	Financial year
	Total sessions delivered (approx. participant numbers)
	Public sector sessions 
	Human rights focused sessions[footnoteRef:17] [17:  Identified by modules that have ‘Human Rights Act’ in the title. These are delivered to the public sector, not for profits and human rights advocates.  Other sessions, such as tailored training, may include Human Rights Act content.] 


	2018-2019
	277 (4480)
	88
	NA

	2019-2020
	376 (6945)
	163
	149 

	2020-2021
	309 (4626)
	84
	132 

	2021-2022
	226 (3482) 
	96
	62 

	2022-2023
	275 (4341)
	125
	69



Figure 5: Human rights online learning – new enrolments (course completion) 2019-2023[footnoteRef:18] [18:  Taken from Queensland Human Rights Commission, Annual Report 2019-20, Annual Report 2020-21, Annual Report 2021-2022, Annual Report 2022-23.  ] 

	Financial year
	Introduction to the Human Rights Act 
	Public entities and the Human Rights Act
	Public entities and Human Rights Act tailored module for the Department of Children, Youth Justice and Multicultural Affairs 

	2019-2020
	7901 (6312)
	20611 (18141)
	NA

	2020-2021
	3888 (3049)
	7139 (5686)
	NA

	2021-2022
	2880 (2142)
	6771 (5556)
	NA

	2022-2023
	2217 (1813)
	6090 (5740)
	1395 (1103)



[bookmark: _Toc171346755]Website and resource development
The Commission’s website is a key source of information for the community about their rights. General information on the Act as well as specific protected rights (including the right to recognition and equality before the law, right to life and right to liberty and security of person pages) were in the top ten most accessed pages on the site in 2022-23.
The Commission’s change of name from the Anti-Discrimination Commission Queensland to the Queensland Human Rights Commission on 1 July 2019 necessitated a new domain and website. While this caused a temporary dip in visitor numbers from 2019 compared to the previous year, users stayed on the site longer and viewed more pages while they were there.[footnoteRef:19] Site visits increased by 40% the following year, with high traffic to the Commission’s online complaint form and high demand for information on specific rights protected by the Human Rights Act. This was heightened during periods of lockdown in response to the COVID-19 pandemic.[footnoteRef:20] In 2021-22 there were over 1 million views of the Commission’s website, with 20% of views accounted for by the high traffic to COVID-19 related pages. Particularly high traffic was to the page on ‘vaccination and your rights’, correlating with announcements around vaccine-related public health directions.[footnoteRef:21] Website visits dropped to over 700,000 views in 2022-23.[footnoteRef:22]  [19:  Queensland Human Rights Commission, Annual report 2019-20 16-17.]  [20:  Queensland Human Rights Commission, Annual report 2020-21 17.]  [21:  Queensland Human Rights Commission, Annual report 2021-22 50.]  [22:  Queensland Human Rights Commission, Annual report 2022-23 54-55.] 

In addition to general rights resources, the Commission created tailored resources for specific groups about how the Human Rights Act applies to them. For example, the Commission released A guide for our mob[footnoteRef:23] which addresses common questions from Aboriginal and Torres Strait Islander communities about how the Human Rights Act works and describes practical situations in which the Act may be used, with a particular focus on cultural rights. The guide is part of a whole-of-Commission commitment to make our processes more accessible to Aboriginal and Torres Strait Islander peoples. Human rights guides have also been developed for people in prison,[footnoteRef:24] for children and young people in youth detention,[footnoteRef:25] and specific guidance and resources are available for public entities to help them comply with their obligations under the Act.[footnoteRef:26] These include a toolkit and guidance on assessing acts and decisions for compatibility with human rights.  [23:  Queensland Human Rights Commission, ‘Human rights and discrimination: a guide for our mob’ (Web Page, 29 April 2024) < https://www.qhrc.qld.gov.au/your-rights/for-aboriginal-and-torres-strait-islander-people/a-guide-for-our-mob>.]  [24:  Queensland Human Rights Commission, Human rights in prison (Web Page, 2 April 2020) < https://www.qhrc.qld.gov.au/your-rights/prison-or-detention/guide-to-human-rights-and-discrimination-for-people-in-prison>.]  [25:  Queensland Human Rights Commission, Human rights in youth detention (Web Page, 19 January 2021) < https://www.qhrc.qld.gov.au/your-rights/prison-or-detention/human-rights-in-youth-detention>.]  [26:  Queensland Human Rights Commission, For public entities (Web Page, 27 April 2022) < https://www.qhrc.qld.gov.au/your-responsibilities/for-public-entities>.] 

[bookmark: _Toc171346756]Collaborations
The Commission has collaborated with external agencies to assist in resource development and other activities to support a growing culture of human rights, as shown in the following examples. 
Housing
In 2021 the Queensland Council of Social Service (QCOSS) partnered with the Department of Communities, Housing and Digital Economy (DCHDE) and the housing and homelessness sector to build understanding of the Act, increase confidence to work compatibly with the Act, and support sectors to use the Act for person-centred service delivery. 
The Commission was engaged as a project stakeholder. As part of the project, QCOSS worked intensively with five community service providers and 15 departmental staff (from across the state) as Human Rights Champions. Through training, policy development, and the co-design of learning resources, project champions built their confidence to develop new practices and share their insights across the sector to help other providers understand the benefits of a human rights approach. Practical, real-life scenarios were used to train staff and the sector about how to give proper consideration to human rights.
The tailored, practical, and detailed resources produced for the project are available through QCOSS’s Community Door website, which aims to ensure organisations are ‘human rights-aligned’. Jacaranda Housing, a human rights champion that participated in the project, commented that they became champions:
To receive bespoke guidance that reflects the challenges and operating environment of the community housing sector. Our team has attended training and discussion forums on the Act, but this is a terrific opportunity to ensure we have correctly embedded the Act in all aspects of our decision-making processes and service delivery. [footnoteRef:27] [27:  Queensland Council of Social Service, ‘Human Rights, Housing and Homelessness – About the project’ (Web page) <https://www.qcoss.org.au/project/human-rights-housing-and-homelessness/>.] 

Child safety
The Commission was involved in collaborations with the Family Inclusion Network South East Queensland, the Queensland Parents Advisory Committee, and the Department of Children, Youth Justice and Multicultural Affairs to develop a Charter of Rights for parents involved with the child protection system in Queensland. The Charter aims to improve awareness, understanding, and fulfilment of parents’ rights protected by the Human Rights Act by setting out relevant rights in a way that is practical and meaningful to parents who have contact with Child Safety. 
The Charter was launched by the Department on 1 June 2022 and is currently being independently evaluated.  
[bookmark: _Toc171346757]Human rights reviews
The Commission has a function under section 61(c) of the Human Rights Act to review public entities’ policies, programs, procedures, practices and services for compatibility with human rights.
Examples 
The Commission has undertaken two reviews since the commencement of the Human Rights Act.
In late 2019 the Commission commenced an organisational review of community housing provider, Bric Housing (Bric). Bric is a functional public entity that manages tenancies, properties, and maintenance services for low income and/or disadvantaged families and single people. The Commission review included:
· human rights workshops
· development of decision-making flowcharts
· working with Bric to review and amend policies and procedures. 
Following a recommendation of the Queensland Women’s Safety and Justice Taskforce, the Commission commenced a human rights review of policies, procedures, and practices relating to the use of strip searches on women in Queensland prisons.[footnoteRef:28] The Commission’s report, Stripped of our dignity, was published in September 2023. The report concludes that strip searches fail to improve prison safety and unreasonably limit the human rights of prisoners, their children and families, and prison staff. The report presents 24 recommendations to Queensland Corrective Services aimed at fostering a more trauma-informed and human rights-compatible approach to searching female prisoners.  [28:  Women’s Safety and Justice Taskforce, Hear Her Voice (Report 2, 2022) vol 1, rec 137. ] 

At the time of writing, implementation of the Stripped of our dignity recommendations is ongoing, but initial changes to policies have included: providing additional guidance on human rights considerations when conducting searches; updating requirements for the searches of female prisoners, including those who are pregnant or menstruating; addressing the needs of prisoners with children in their care; and updating guidance for when a prisoner refuses a search.
A case for expanded powers
The federal parliamentary committee in its Inquiry into Australia’s Human Rights Framework recommended that the Australian Human Rights Commission be enabled to conduct own-motion inquiries into systemic human rights concerns, monitor and report on compliance with the Act, and inquire into and investigate and report on any act or practice of a public authority that may be contrary to the human rights legislation.[footnoteRef:29] [29:  Parliamentary Joint Committee on Human Rights, Parliament of Australia, Inquiry into Australia's Human Rights Framework (Report, May 2024) xxvii, Recommendation 15.] 

While work using the Commission’s review functions has been valuable, there does not appear to be any justification for the Commission’s functions being limited to reviewing policies, programs, procedures, and practices and services for human rights compatibility. The Commission’s contribution to building a culture of human rights in the Queensland public sector would be assisted by expanding its powers to conduct investigations, inquiries, and reviews consistent with the objects and purpose of the Human Rights Act. 
The Commission’s review function is underpinned by an information request power (section 98) and reporting obligations and powers (section 92). 
The Commission’s power to request information under section 98 of the Human Rights Act is limited to information the commissioner reasonably requires to prepare an annual report or a report under section 92. The information cannot be personal information that is not publicly available, and cannot be used for any purpose other than the purpose for which it was requested. 
The Commission holds no explicit power to make a preliminary inquiry to identify whether there are sufficient grounds to commence a formal review under section 61(c) of the Human Rights Act. This is particularly problematic when policies are confidential or redacted. An expanded Commission function to conduct investigations, inquiries, and reviews would address this issue. Alternatively, the Act should be amended to enable the Commission to make preliminary enquiries or seek information for the purpose of making a decision on whether to commence a review under section 61(c) of the Human Rights Act.  
Further, should the Commission wish to monitor or evaluate the extent to which its recommendations made under a section 61(c) human rights review have been implemented, there is no explicit power to seek this information.[footnoteRef:30] Arguably, the Commission would have to commence a new review under section 61(c) to obtain information it needs to identify the extent of the implementation of any initial review recommendations. At a minimum, the Commission’s function under section 61(c) should be to both review and monitor public entity policy, programs, procedures, practices and services. The Commission should be able to obtain the information it requires to monitor and evaluate implementation of its recommendations made in a human rights review.  [30:  Section 98 is the information request power, but it is only linked to the making of a report.] 

Recommendation 1.3
The Human Rights Act should be amended to: 
· give the Commission expanded functions to conduct investigations, inquiries and reviews beyond its existing function under section 61(c) of the Human Rights Act 
· at a minimum enable the Commission to both review and monitor public entity policies, programs, procedures practice and services
· empower the Commission to seek information for the purpose of deciding whether to commence a review under section 61(c) of the Act, and to enable the Commission to monitor and evaluate the implementation of recommendations made in a review under section 61(c) of the Act. 
[bookmark: _Toc171346758]Reporting 
The Commission has functions to prepare annual reports about the operation of the Human Rights Act during the year, reports on unresolved complaints, and other reports. 
Human Rights Act annual reports
The Commission’s annual reports aim to create a valuable resource for government, parliament, and the community on the operationalisation of the Act and the degree to which it is achieving its objectives.[footnoteRef:31] The annual reports also have a secondary function to maintain a degree of oversight on how the Act is operating in practice, while encouraging public entities to maintain their focus on development of a human rights culture in the first years of the Act.  [31:  Explanatory Notes, Human Rights Bill 2018 (Qld) 44.] 

While the Commission supports the continued reporting requirements in section 91 of the Act generally, a practical concern regarding section 91(2)(e) has arisen that should be fixed, and some mandatory elements that are too onerous and do not provide meaningful data should be removed. 
These issues arise because the Commission administers both the Human Rights Act and the Anti-Discrimination Act 1991 (Qld) (Anti-Discrimination Act). To ensure the complaints process is as accessible as possible for complainants, the Commission has only one complaint form for complaints under both Acts. The Commission does not categorise a complaint as falling under the Anti-Discrimination Act or the Human Rights Act until the matter has been allocated to a complaint handler for assessment, which means it can take several months before the Commission is able to determine the number of human rights complaints received in a given period.  
In both the Commission’s annual report, and its report on the operation of the Human Rights Act, the Commission currently reports on complaints that have been finalised within the financial year. As well as overcoming practical concerns caused by a delay between receipt and assessment of a complaint, this is a more meaningful reporting metric, because the Commission is not reporting on matters that are in progress. When reporting on finalised complaints, the Commission is able to say how many were accepted, how many have been closed, what complaints were about, and what outcomes were achieved through the process.
Section 91(2)(e) of the Human Rights Act expresses the reporting requirement in terms of the number of complaints ‘made or referred’. Delays in the allocation and assessment of complaints have meant that the Commission has been unable to accurately report on this number. Section 91(2)(e) should be amended to require reporting on the number of human rights complaints that were finalised by the commissioner.
The requirements of subsections 91(2)(h), (i) and (j) are disproportionately onerous for the Commission when weighed against the relevance and value of the data.
The commissioner must report on the following:
· number of conciliation conferences conducted – s 91(2)(h)
· number of public entities asked or directed to take part in conciliation and the number that failed to take part – s 91 (2)(i) 
· number of human rights complaints received by particular entities decided by the Commissioner – s 91(2)(j).
The number of conciliation conferences conducted and the number of complaint respondents directed to attend does not provide much additional information that could not already be assumed from the number of accepted complaints. Respondents, and particularly public entities, very rarely if ever refuse to engage with the process, and therefore the Commission consistently reports the number of public entities that failed to take part as none. To meet the needs of parties and achieve earlier outcomes, the Commission has developed greater flexibility in its dispute resolution processes, which does not always include a conciliation conference.  
The information referred to in section 91(2)(j) is unnecessary and repetitive since it is simply drawn from the annual reports of other public entities. This provides no further information to the reader of the report but is a resource-intensive task.
Recommendation 1.4
Section 91(2) of the Human Rights Act prescribing information to be included in the annual report on the operation of the Human Rights Act should be amended so that: 
· sub-section 91(2)(e) requires reporting on the number of human rights complaints finalised by the commissioner in the reporting period;
· sub-sections 91(2)(h), (i) and (j) are repealed.
Unresolved complaint reports
Section 88 of the Human Rights Act requires the Commission to prepare a report about an unresolved human rights complaint. At the Commissioner’s discretion, the report can include recommendations of actions to be taken by public entities to ensure its acts and decisions are compatible with human rights. Factors relevant to the exercise of this discretion may include whether the recommendations promote respect for the complainant’s human rights, address a systemic issue, or support clarification of the interpretation or application of a human right. 
The reports provide an opportunity for the Commission to comment on the application of rights in specific circumstances, and to provide guidance to public entities on how rights can be better respected. 
The Commission has prepared 6 reports with recommendations which are published on the Commission’s website.[footnoteRef:32] It appears that the reports have had a positive impact. [32:  Queensland Human Rights Commission, ‘Reports on unresolved human rights complaints’ (Web Page, 15 October 2020).<https://www.qhrc.qld.gov.au/resources/legal-information/reports-on-unresolved-human-rights-complaints>.] 

In one case the hotel quarantine report resulted in greater attention by the Queensland Government to minimum standards for hotel quarantine facilities and consideration of adjustments for people with existing vulnerabilities. It was also referenced by the South Australian Ombudsman when recommending that all people in hotel quarantine should have access to fresh air, which was implemented by the South Australian government.[footnoteRef:33]   [33:  Ombudsman South Australia, Annual Report 2020-2021 (Annual report, 6 October 2021) 30-31.] 

The Commission’s recommendations on prisoner accommodation and medication were accepted by Queensland Corrective Services and Hospital and Health Services who advised they have commenced implementation.
The Commission should improve its capacity and timeliness for section 88 reports with recommendations. The utility of the reports could also be improved by amendments requiring a published response from public entities, and providing powers to the Commission to monitor implementation of recommendations.
Recommendation 1.5
The State government should provide the Commission with sufficient resources to improve its capacity to make timely reports on unresolved human rights complaints that include recommendations to public entities under section 88(4) of the Act.  

Recommendation 1.6
The Human Rights Act should be amended to:
· require a public entity that is the subject of recommendations made under section 88(4) to publish a response to the recommendations 
· expand the Commission’s functions to include monitoring implementation of recommendations made to public entities under section 88(4).
[bookmark: _Toc171346759]Law reform and policy submissions
Law reform processes
The Commission has observed that human rights considerations have become well embedded in reviews and inquiries conducted by government since the commencement of the Act. For example, terms of reference have included human rights as a guiding principle[footnoteRef:34] or have explicitly included a requirement to consider the human rights compatibility of legislation or the recommendations developed as part of the review.[footnoteRef:35]  [34:  See for example, Terms of Reference –Taskforce on Coercive Control and Women’s Experience in the Criminal Justice System (1 April 2021).]  [35:  See for example, Terms of Reference – Queensland’s laws relating to the regulatory framework for the sex work industry (24 August 2021); Terms of reference - Queensland Human Rights Commission review of the Anti-Discrimination Act 1991 (Qld) (May 2021).] 

Policy submissions
The Commission plays an active role in shaping policy development through its submissions to Queensland parliamentary inquiries, law reform processes, and other reviews. Through these contributions, the Commission emphasises human rights issues across a broad range of topics. The Commission has noted that other stakeholders participating in these processes have utilised the framework provided by the Human Rights Act to advocate for reform.
Government departments frequently consult with the Commission about the human rights implications of proposed Bills and subordinate legislation during the drafting stage. This consultative approach has been prompted, in part, by the requirement for a statement of compatibility or human rights certificate. The Commission has found that discussions that occur through cabinet-in-confidence consultations are most likely to lead to changes that promote human rights compatibility. However, due to limited resources, the Commission can only provide feedback on draft Bills selectively and strategically, focusing on areas within our capacity and expertise.
Publishing the Commission’s submissions[footnoteRef:36] provides a public resource on the discussion of human rights issues in a wide variety of areas as well as a record of the Commission’s position.  [36:  See Queensland Human Rights Commission, Submissions (Web Page, 6 June 2024) <https://www.qhrc.qld.gov.au/resources/submissions>.] 

[bookmark: _Toc171346760]Commission resourcing
The Commission is not resourced to reach its full potential in providing support, education, training, and guidance to the Queensland public sector, and building a culture of human rights.
Since the commencement of the Act, the waiting period for complaints to be dealt with has been on average 100 days. Prior to the commencement of the Act, complainants waited on average 34 days for their matter to be dealt with.[footnoteRef:37]  Lengthy delays can lead to increased frustration of complainants and respondents, and means that parties can become entrenched in their positions by the time their matters are dealt with through dispute resolution. [37:  Noting that, to some extent, this occurred because the Act commenced around the start of the COVID-19 pandemic, which also led to an increase in complaints. In the financial years 2020-21, 2021-22, 2022-23, 28% of complaints were COVID-19 related.] 

Because complaint handling must be prioritised as a core Commission function, this limits the Commission’s capacity to engage in work that might improve understanding and fulfilment of human rights in the public sector. Activities such as public sector training, engaging with policy and law reform, making recommendations on unresolved complaints, and reviewing public entity policies, procedures, practices and services in relation to compatibility with human rights can lead to systemic and cultural change, and proactively address human rights issues without needing (in most cases) an individual complaint. 
Building a culture of human rights in the Queensland public sector is only one of three main objects of the Human Rights Act. The other objects are to protect and promote human rights, and to help promote a dialogue about the nature, meaning and scope of human rights. It is critical that the Commission supports these objects by making information about human rights available to the community, on its own initiative or collaboratively, and promoting an awareness and understanding of human rights through community engagement. However, the Commission has not been able to focus on these activities in the way it would like due to competing priorities. 
[bookmark: _Toc171346761]Key factors for strengthening human rights culture
[bookmark: _Toc171346762]Central and internal leadership [footnoteRef:38]  [38:  The information in this section was contributed by the Department of Justice and Attorney-General’s Human Rights Unit and originally appeared in our 2019-20 Human Rights Act Annual Report.] 

Providing accessible, central government support is essential for successful implementation of human rights legislation. In addition, maintaining human rights units in each government department would promote the spread of specialised knowledge across Queensland Government.
In May 2019, the Department of Justice and Attorney-General established a Human Rights Unit (HRU) to help prepare Queensland Government departments to embed human rights into their business by providing leadership, coordination, and support. 
The HRU convened a Human Rights Inter-Departmental Committee (HRIDC) with a representative from each Queensland Government department to support capacity-building, collaboration, and culture change across Queensland Government. This included discussing implementation activities, sharing lessons across departments and government functions, and facilitating the distribution of information and` resources. 
A key resource for communication and education about human rights for Queensland Public Service employees is the Human Rights Portal.[footnoteRef:39] The portal comprises six web pages that are developed and maintained by the HRU. In 2019–20, the portal had nearly 70,000 page views and over 85,000 clicks to available resources, which includes detailed guides, factsheets, posters, presentations, and video resources.  [39:  Queensland Government, Human rights (Web Page, 26 May 2024) < https://www.forgov.qld.gov.au/service-delivery-and-community-support/deliver-public-services/comply-with-the-human-rights-act>.] 

Further, the HRU provides a repository of human rights expertise for officers within Queensland Government departments to support them in developing policy and legislation that is compatible with human rights. This includes providing detailed advice on the preparation of statements of compatibility and human rights certificates for legislation. The HRU provides ongoing advice and information to government departments on human rights implementation activities, including reviewing policies and procedures, identifying and responding to human rights complaints, and understanding reporting obligations under the Human Rights Act.  
The HRU is essential for providing practical and expert advice and assistance to public entities. As an independent statutory body with an impartial complaint handling function, the Commission must necessarily have a less hands-on role in advising agencies on policy matters than the HRU. Even as departments develop their own in house expertise, there is still a role for supporting smaller agencies, monitoring implementation, providing advice on novel issues, maintaining resources, and driving leadership and coordination.
Unfortunately, funding and resources available for this unit have not been consistent over the first four years of the Act.
During a period when the HRU was not active during the 2021-22 reporting year, the Commission saw a decline in the number of internal human rights complaints reported by public entities whose service delivery was not directly impacted by COVID-19 (eg police, Queensland Corrective Services and Queensland Health). This may have been a result of the HRU not supporting agencies to identify and report such complaints. 
Maintaining a central human rights unit alone is not enough to build a human rights culture. There must be leadership and commitment across government to building a human rights culture, particularly within key departments. There should be designated leadership roles within entities, and dedicated units within larger public entities, with responsibility for human rights implementation and development. Like the HRIDC, these leaders would meet on a regular basis to share knowledge and identify issues and responses. 
Culture may be enhanced by developing communities of practice as a place to share learnings and foster collaboration between public entities. This is especially valuable in contexts where service delivery is shared between departments and non-government organisations engaged in public functions.
Recommendation 1.7
Leadership, expertise and resources on human rights for the public sector should be strengthened by:
· establishing the Human Rights Unit as a permanent unit within the Department of Justice and Attorney-General
· designating key human rights roles and units within other public entities
· establishing cross-governmental and cross-sector communities of practice that meet regularly to foster collaboration and share learnings to develop culture across the Queensland public sector.
[bookmark: _Toc171346763]Communicating the value of human rights
Cultural change takes time, and people are unlikely to adopt new ways of working if they cannot see the value in it, or the value is outweighed by the difficulty of incorporating it into practice.
One of the roles of leadership is to identify and communicate organisational values – in this case applying human rights – in a way that is meaningful for staff, rather than merely a requirement of law. For example, applying human rights may uncover innovative solutions to situations or give confidence to staff making difficult decisions. Considering human rights at the outset helps ensure comprehensive consideration of the issues and avoids possible unintended consequences in the future. It also allows decision-makers to reflect on the purpose and value of their work.
Where staff see benefits to incorporating human rights values in their own work, they may be open to upskilling in human rights obligations and willing to apply human rights in their everyday work. 
Recognising the inherent value of human rights should also lead to improved attitudes towards resolving human rights complaints, allocating resources dedicated to embedding human rights in policy and practice, and making training and resources available to staff.  
Public sector staff at all levels should be supported to understand the value of applying human rights to their work. Senior leadership can then harness that understanding to more successfully drive and model human rights culture.  
Recommendation 1.8
All public entities (assisted by the Human Rights Unit of the Department of Justice and Attorney-General and the Commission) should support staff at all levels to understand the value of applying human rights to their work, beyond merely a requirement of law.  
[bookmark: _Toc171346764]Identifying and responding to human rights complaints
Human rights complaints have a crucial role in the dialogue between individuals and the State. They not only offer the chance to address individual concerns but also serve as valuable opportunities to enhance systemic practices. From the Commission's perspective, opportunities exist for improvement in both identification of complaints related to human rights and the approach to dispute resolution at the Commission and across the public sector. 
This issue is discussed in more detail with recommendations in the section on Complaints and dispute resolution below.
[bookmark: _Toc171346765]Prioritising community understanding and engagement
Recent research shows that an overwhelming majority of people think that the protection of human rights and dignity is vital and relevant to them,[footnoteRef:40] and awareness of the Act is increasing.[footnoteRef:41] However, community understanding of what human rights means in practice, and how an individual can enforce their rights under the Act could be greatly enhanced, which will in turn drive human rights culture in the public sector.  [40:  A community survey found that 92% of people surveyed considered it vital, and 85% thought human rights were personally relevant. See: Queensland Human Rights Commission, 2022-2023 Annual report on the operation of the Human Rights Act 2019, 125.]  [41:  The survey identified an increase from 43% awareness of the Act in 2021 to 69% in 2023.] 

Recommendation 1.9
The Commission should continue to direct specific resources to building community understanding of the Human Rights Act, how it may apply to individuals and communities, and how remedies can be accessed. 
[bookmark: _Toc171346766]Training and resources for courts and public entities
The onset of the global COVID-19 pandemic at the same time as the commencement of the Human Rights Act meant that few resources were available for a concerted public information campaign and large-scale sector training.  
While large government departments and councils may have resources to train their staff on the obligations under the Act, smaller, less well-resourced councils and non-profit organisations are not in this position. The quality of training for public sector staff may also vary – often training is provided through a short online module involving no discussion or interaction with other staff, or modelling of the application of human rights to the specific work of staff. 
The Commission has heard from public entities that interactive, customised training with relevant examples specific to everyday actions and decisions is key to enhancing staff’s understanding and engagement with human rights. To be effective, training must be kept up to date and regularly revisited by staff beyond induction. However, the current capacity to develop and engage in intensive training is limited – at present the Commission and the Human Rights Unit at the Department of Justice and Attorney-General offer training, but are staffed with small teams. 
As the Human Rights Act matures, major public entities should now be resourced to provide the next stage of customised training for staff and to integrate human rights considerations across all of their training. This should target appropriate levels of staff with training on issues including:
rights typically engaged by the decisions and actions taken within the portfolio
the scope of the most relevant rights
exploration of potential limitations on rights and less restrictive and reasonably available alternatives.
In addition, the Commission and Human Rights Unit require sustainable resourcing to continue the provision of interactive, customised training to the full range of public entities.
Materials to support the legal profession and the judiciary, such as a Human Rights Act benchbook, similar to the Judicial College of Victoria’s Charter of Human Rights Bench Book would also be invaluable in supporting lawyers as well as consideration of the Act by courts and tribunals. 
Recommendation 1.10
All public entities should have adequate resourcing and support to deliver customised human rights training to staff and to integrate human rights considerations across all staff training. Human rights training should be regular, interactive and targeted – focusing on the rights most often engaged by the entity’s decisions and actions.

Recommendation 1.11
The State government should, in consultation with the judiciary, provide specific funding to an appropriate body to develop a Queensland Human Rights Act bench book, similar to the Judicial College of Victoria’s Charter of Human Rights Bench Book.

[bookmark: _Toc171346767]2. Matters referred to in section 95(4) 
Section 95(4) of the Human Rights Act sets out matters this Review must consider. 
[bookmark: _Toc171346768](a) Additional human rights
The Commission considers that the following additional rights could be prioritised to enhance protections for individuals in light of current societal issues.
The right to an adequate standard of living: This includes the right to adequate housing, food, and water. It is connected to protection of existing rights including life, privacy, security of the person, education, equality, and cultural rights, but is also specifically protected under the International Covenant on Economic, Social and Cultural Rights.[footnoteRef:42] [42:  International Covenant on Economic, Social and Cultural Rights, art 11. See also Committee on Economic, Social and Cultural Rights, The right to water (arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights) (E/C.12/2002/11, 2002) [3].] 

The right to a clean, healthy, and sustainable environment: This right is connected to the protection of existing rights including life, privacy, security of the person, equality, and cultural rights, but has been recognised as a priority for specific protection by the United Nations (UN) General Assembly and is currently being considered for inclusion in the Australian Capital Territory’s Human Rights Act.[footnoteRef:43] [43:  See UN General Assembly, The human right to a clean, healthy and sustainable environment, UNGA Res.A/RES/76/300 (2022), p. 3. See also, UN Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment (A/HRC/43/53, 2019). In relation to the ACT’s Human Rights Act, see, Human Rights (Healthy Environment) Amendment Bill 2023 (ACT).] 

The Australian Human Rights Commission and Commonwealth Parliamentary Joint Committee on Human Rights have recommended that both of these rights be included in a future Australian Human Rights Act.[footnoteRef:44] Challenges related to housing and the environment pose complex policy issues at all levels of government, and further human rights protections may guide and enhance decision-making.  [44:  Parliamentary Joint Committee on Human Rights, Parliament of Australia, Inquiry into Australia's Human Rights Framework (Report, 2024), [9.16]–[9.17] and Appendix 5: Example Human Rights Bill 2024 cl 39 and 40.] 

Recommendation 2.1
The Commission recommends consideration of the following additional human rights:
· the right to an adequate standard of living
· the right to a clean, healthy, and sustainable environment.
[bookmark: _Toc171346769](b) Remedies
This section of the submission considers both enforcement and remedies for unjustified limits on human rights.
An objective of the Human Rights Act is to protect and promote human rights. However, the Act restricts how people can complain about limitations on human rights and what they can achieve from the process. Complainants must either bring complaints to the Commission to resolve through conciliation or add the complaint to another type of legal action before the courts (a ‘piggy-back’ action). However, there is no way to access the courts directly, or solely for a human rights complaint. Even where a court can consider human rights and finds a limitation on human rights, it cannot order compensation. 
Limiting access to effective judicial remedies is a problem because:
a. It sends ‘mixed messages to the community’ about the importance of human rights and the seriousness that the government assigns to them.[footnoteRef:45]  [45:  Michael Brett Young, From Commitment to Culture: the 2015 Review of the Charter of Human Rights and Responsibilities Act 2006 (Report, September 2015) 127, quoted in Australian Human Rights Commission, A Human Rights Act for Australia (Position Paper, December 2022) 342.] 

b. It does not give public entities any incentive to treat complaints seriously and resolve them through conciliation.
c. People may be discouraged from making complaints or left dissatisfied with the process.
d. Some human rights complaints, such as those involving power imbalances, allegations of abuse of power, or imminent harm, may not be suitable for conciliation.
e. The requirement to ‘piggy-back’ human rights complaints on other actions (such as judicial review) leads to complicated legal arguments and unnecessary proceedings.[footnoteRef:46]  [46:  For example, establishing standing where the primary action is found not to be judicially reviewable, as was the case in Berih v State of Victoria (No 2) [2024] VSC 230. See also Johnston v Carroll [2024] QSC 6 which was dismissed and is currently under appeal. ] 

f. For certain limitations on human rights, enforceable judicial remedies, including compensation, are required by Australia’s international treaty obligations.[footnoteRef:47] [47:  See UN Human Rights Committee, General Comment No 31: The nature of the general legal obligation imposed on States Parties to the Covenant (CCPR/C/21/Rev.1/Add. 13, 26 May 2004) [15]–[18]; UN Committee Against Torture, General Comment No. 3 on the implementation of article 14 by States parties (CAT/C/GC /3, 13 December 2012) [20].] 

[bookmark: _Toc171346770]Enforcement of human rights complaints
Complaints received by the Commission under the Human Rights Act can only be resolved by agreement or, in some cases, be the subject of a report containing the Commissioner’s recommendations for the public entity. Unlike complaints made under the Anti-Discrimination Act, human rights complaints are unable to be referred on to a court or tribunal for determination. Not all matters are suitable for dispute resolution leading to a non-binding outcome, particularly where there are factual disputes about serious allegations. The following case studies are examples of unresolved human rights complaints that may have achieved a different outcome had referral to a tribunal been an option for the complainant.
Case study
The complainant’s mother made a complaint on behalf of her teenage daughter, with allegations that she was assaulted by another student while at school. It was also alleged that the school did not promptly notify the mother of the incident, for which the student required testing at hospital for spinal injury and concussion. The complainant’s mental health deteriorated after the incident. The complaint was accepted under sections 26 (protection of families and children), section 29 (right to liberty and security), section 36 (right to education). There appeared to be little dispute in relation to the facts. Had this been taken to Tribunal, there would have been a reasonable chance of remedy and the opportunity to address a broader systemic issue around the child’s safety at school. 

Case study
The complainant had a significant disability and had high care needs. His mother made a complaint on his behalf about a supported independent living facility where he had lived for 3 months prior to making a complaint. The allegations included that the complainant had been severely neglected, had only been fed junk food leading to 16 kg weight gain and poor bowel health, that he had insufficient help with showering or toileting and did not have access to a toothbrush which had caused bleeding gums. On visiting him one day, his mother found that the complainant had a bad nappy rash and there were faeces in his bed. She also alleged that he had been punched in the head by a support worker. The complaint was accepted under section 17 (protection from torture and cruel, inhuman or degrading treatment). While an agreement was made between the parties to improve the care of the complainant, the complainant’s mother later advised that it had not been complied with. The serious allegation of a physical assault could not reasonably be dealt with during conciliation, and the complainant’s mother was referred to police. When the agreement was not followed, the only option was for the complainant’s mother to bring yet another complaint. 

The Commission’s review of the Anti-Discrimination Act considered whether the Commission’s role in accepting and referring complaints was appropriate, or whether a direct right of access to the tribunal should be allowed.[footnoteRef:48] While disadvantages of the current process were identified, ultimately the Review’s position was that complaints under the Anti-Discrimination Act should continue to pass through the Commission’s filtering role and dispute resolution process. [48:  Queensland Human Rights Commission, Building belonging: Review of Queensland’s Anti-Discrimination Act 1991 (Report, July 2022) 162-164.] 

The Commission submits that unresolved human rights complaints, like complaints under the Anti-Discrimination Act, should be able to be referred to a tribunal. Processes under both Acts should align, as far as possible, to reduce complexity and aid efficiency. This includes matters such as time limits, ways a complaint can be made, and who can make a complaint.
An argument against making human rights complaints enforceable in this way is that it may reduce public entity willingness to resolve matters through early intervention or conciliation. However, resolution rates of human rights complaints (33%) and anti-discrimination complaints against public entities in which human rights are piggy-backed (27%), sit well below resolution rates for anti-discrimination complaints overall (42%).[footnoteRef:49] For Commission complaint processes to become more effective without an enforcement mechanism, work is needed to build a culture of human rights in public entities and their approach to complaint processes. This is explored further in the section on Complaints and dispute resolution below.  [49:  Based on figures drawn from the Commission’s complaint management database based on the average resolution rate over the first 4 years of operation of the Act. ] 

Recommendation 2.2
The Human Rights Act should be amended to allow the Commission to refer unresolved human rights complaints, and complaints that are otherwise unsuited to the Commission’s dispute resolution process, to a tribunal for determination.
[bookmark: _Toc171346771]Standalone pathway to the courts
While piggy-back claims allow some human rights issues to be ventilated before the courts, there are drawbacks to piggy-back claims such as spending significant court time in determining whether legal tests under section 59 of the Human Rights Act have been fulfilled to allow a person to piggy-back human rights. Another example is where a decision is challenged on the basis that there are ways of achieving the decision’s purpose that are less restrictive of human rights open to the respondent as a whole, but those options are not within the authority or power of the particular decision-maker.[footnoteRef:50]  [50:  Owen-D’Arcy v Chief Executive, Queensland Corrective Services [2021] QSC 273 [7]–[14], [187]-[189].] 

Determination of human rights issues by courts is beneficial because of the authority and influence the courts have. Enforcement of rights by a court can result in a favourable costs order, which may increase accessibility to legal representation through ‘no win no fee’ arrangements or through litigation funding.  The potential for standalone causes of action in the courts may also drive accountability and change in the public sector in a way not currently achieved through piggy-back claims. 
The Human Rights Act 2004 (ACT) allows a person to start proceedings in the Supreme Court against a public authority for a contravention of the Act. [footnoteRef:51]  The provision was inserted in 2009 in the hope it would stimulate renewed interest in the Human Rights Act 2004 (ACT) amongst the legal profession. However, the provision has been observed as being under-utilised.[footnoteRef:52] This may be because court processes are inaccessible to the vast majority of people in the community, and the risk of an adverse cost order. The ACT has recently implemented a complaints process similar to the Queensland Human Rights Act in order to improve accessible rights protection in individual cases.[footnoteRef:53]   [51:  Human Rights Act 2004 (ACT) s 40C(2)(a). ]  [52:  Helen Watchirs, Sean Costello and Renuka Thilagaratnam “Human Rights Scrutiny under the Human Rights Act 2004 (AC) in Julia Debeljak and Laura Grenfell (eds) Law Making and Human Rights (2020) 193.]  [53:  Human Rights Commission Act 2005 (ACT) s 41D.] 

Despite the ACT’s experience, the Commission recommends amendment to the Human Rights Act to allow a pathway to the courts for standalone human rights claims, in addition to piggy-back claims, to overcome limitations to piggy-back claims identified. This may be instigated through referral of a complaint from the Commission or through direct access to the courts.
Recommendation 2.3
The Human Rights Act should be amended to allow a pathway to the courts for standalone human rights claims, in addition to piggy-back claims.
[bookmark: _Toc171346772]Discretion to order a range of remedies, including damages
Under section 59(3) of the Human Rights Act, a person is not entitled to damages on the grounds of a successful piggy-back claim.
In relation to a future Australian Human Rights Act, the Parliamentary Joint Committee on Human Rights recommended:
A court should have the discretion to order a range of remedies under a HRA, including injunctions, orders requiring action, monetary damages and the setting aside of administrative decisions. The committee considers that the availability of damages should be subject to clear guidance. Further, flexibility as to remedies will be crucial to the effective operation of a HRA. In this respect, consideration should be given to the availability to provide for remedies to address systemic human rights issues (such as, inquiries or class actions)….[footnoteRef:54] [54:  Parliamentary Joint Committee on Human Rights, Parliament of Australia, Inquiry into Australia’s Human Rights Framework (Report, May 2024) 310 [9.40].] 

The Commission supports courts and tribunals having discretion to order the full range of remedies within their power, including damages in piggy-back claims and any standalone causes of action made available to people seeking to enforce their human rights through litigation. 
Recommendation 2.4
The Human Rights Act should be amended to allow courts and tribunals considering human rights claims, either as a piggy-back or as a standalone cause of action, to order the full range of remedies within their power, including damages.
[bookmark: _Toc171346773]Fund legal advocacy
For new and existing complaint mechanisms to be effective, free and low cost legal assistance providers such as Legal Aid Queensland, Aboriginal and Torres Strait Islander Legal Services, and community legal centres must have adequate, ongoing, and stable funding to advise and represent people seeking to enforce their human rights. This includes funding to build and maintain expertise in the sector to apply human rights in all areas of practice. 
The Commission has observed that people making human rights complaints are much less likely to have legal representation during conciliation than those bringing complaints under the Anti-Discrimination Act (11% compared to 28%).[footnoteRef:55] Legal assistance for complainants could maximise the benefits of the internal complaint process, address power imbalances that arise when an individual is unrepresented, divert frivolous and vexatious complaints, and increase the chance of a positive outcome. [55:  Based on figures drawn from the Commission’s complaint management database. The data relates to complaints accepted and finalised between 1 July 2019 and 30 June 2023, as complainant representation has not been recorded for the full 4-year period.] 

The Commission’s 2022-23 annual report on the operation of the Act highlighted a significant increase in consideration of the Human Rights Act by courts and tribunals. However, some cases have lacked any reference to the Act where human rights limitations were clearly at issue.[footnoteRef:56] Courts and tribunals may be limited in their consideration of human rights when parties do not raise the Act. Raising awareness among legal advocates and self-represented parties about the Act and how it applies to specific areas of law may help address this issue. [56:  See for example: Re A [2022] QSC 159; An application about matters concerning CM [2022] QCAT 263.] 

Recommendation 2.5
The State government should provide appropriate levels of long-term funding for legal assistance and representation in human rights complaints and legal proceedings to address power imbalances and improve access to justice. 
[bookmark: _Toc171346774](c) Amendments to Corrective Services Act 2006 and the Youth Justice Act 1992
The Human Rights Act inserted section 5A of the Corrective Services Act 2006 to clarify the application of section 30 of the Human Rights Act (humane treatment when deprived of liberty) to decisions regarding admission of prisoners to corrective services facilities, and decisions regarding managing prisoners where single cell accommodation is not practicable. To remove any doubt, it was declared that obligations under section 58 of the Human Rights Act were not contravened only because the decision maker’s consideration takes into account the security and good management of corrective services facilities, or the safe custody and welfare of the prisoners.
In the Commission’s view, section 5A of the Corrective Services Act 2006 does not provide any clarity or benefit. Decision-makers are still required to give proper consideration to human rights, and to weigh the purpose of the limitation against the nature and extent of the limitation of rights. Taking into account the security and good management of corrective service facilities and/or the safe custody and welfare of all prisoners would not, by itself, render the decision incompatible with human rights. The Commission submits that section 5A of the Corrective Services Act 2006 does not make a difference to decision-making under that Act and is not necessary.
The Human Rights Act inserted similar sub-provisions into sections 263(7) and (8) of the Youth Justice Act 1992 in relation to a child held on remand in a detention centre, and the segregation of that child from a child detained on sentence. Again, the Commission does not consider subsection 263(7) and (8) provides any benefit or clarity to the operation of the Youth Justice Act 1992 in relation to the Human Rights Act and can be omitted. 
Recommendation 2.6
Amendments made by the Human Rights Act to the Corrective Services Act 2006 (Qld) and the Youth Justice Act 1992 (Qld) should be repealed.


[bookmark: _Toc171346775]3. Effectiveness of the Act
While the terms of reference specifically refer to the effectiveness of the provisions of the Human Rights Act, this submission also comments on how implementation of the provisions could be improved.
[bookmark: _Toc171346776](a) Existing protected rights
[bookmark: _Toc167900363][bookmark: _Toc171346777]Recognise absolute rights
Under international human rights treaties that Australia has ratified, certain human rights are absolute, which means that limitations on those rights are never justified. Under the International Covenant on Civil and Political Rights (ICCPR), these absolute rights include freedom from torture and other cruel, inhuman or degrading treatment or punishment (art 7), freedom from forced work (art 8(1) and (2)), freedom from imprisonment for inability to fulfil a contractual obligation (art 11), prohibition against the retrospective operation of criminal laws (art 15), right to recognition before the law (art 16), freedom to have or adopt a religion or belief (but not to manifest that religion or belief) (art 18(1) and (2)), and freedom of opinion (art 19(1)).
However, this is not made explicit in the Human Rights Act, which allows rights to be limited, provided the limitation is reasonable and justifiable. This poses a threat to protection of fundamental rights that Australia has committed to uphold and creates unnecessary divergence between Queensland’s law and law in comparable jurisdictions. Section 13 of the Act should be amended to clarify that absolute rights must not be subject to limitation. 
This is consistent with the Parliamentary Joint Committee on Human Rights’ recommendations that a federal human rights Act include a general limitation clause, but excludes rights (and aspects of rights) that are absolute and may never be limited.[footnoteRef:57]   [57:  Parliamentary Joint Committee on Human Rights, Parliament of Australia, Inquiry into Australia’s Human Rights Framework (Report, May 2024) 308 [9.33], and see Appendix 5 ‘Example Human Rights Bill’, section 12(4).] 

Recommendation 3.1
Section 13 of the Human Rights Act should be amended to clarify that limitations to absolute rights cannot be justified.
[bookmark: _Toc171346778]Meaning of discrimination 
The term ‘discrimination’ appears in a number of human rights protected under the Human Rights Act:
· Recognition and equality before the law (section 15)
· Taking part in public life (section 23)
· Protection of families and children (section 26)
· Rights in criminal proceedings (section 32) 
· Right to health services (section 37).
‘Discrimination’ is defined in Schedule 1 of the Human Rights Act as 
discrimination, in relation to a person, includes direct discrimination or indirect discrimination, within the meaning of the Anti-Discrimination Act 1991, on the basis of an attribute stated in section 7 of that Act; (underlining added)
This appears to be more expansive than the definition under the Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic): 
discrimination, in relation to a person, means discrimination (within the meaning of the Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act;’ (underlining added)
Discrimination is not defined in the ACT’s Human Rights Act 2004, although examples of discrimination are given in legislative notes almost each time the term appears. 
Supreme Court consideration of the term in Queensland has resulted in two different approaches.
In Austin BMI Pty Ltd v Deputy Premier [2023] QSC 95 (5 May 2023), the court considered the term ‘without discrimination’ as it appears in the right to take part in public life. The court observed that the definition was inclusive, consistent with the ACT equivalent, but in contrast to the exhaustive definitions of Victoria and New Zealand. The court said:
[318] …The legislature, in choosing to tie the definition of ‘discrimination’ to the definition in the Anti-Discrimination Act 1991 in a non-exclusory way, must be taken to have left the door open for an analogous grounds of discrimination. In other words, in linking the definition of ‘discrimination’ to the definition of the same concept in the Anti-Discrimination Act, but not directly adopting that definition, it is reasonable to infer that Parliament intended for the definition to be read as allowing an analogous ground of discrimination.
In relation to the boundaries of the definition, the court said: ‘it would be difficult to argue that Parliament contemplated that ‘discrimination’ merely required differential treatment. Even in common usage the concept of discrimination involves making a distinction, as in to discriminate against a minority.’[footnoteRef:58] In that case, there was no evidence of any discrimination on the basis of an attribute under the Anti-Discrimination Act, or an analogous attribute, and therefore the right was not engaged.  [58:  Austin BMI Pty Ltd v Deputy Premier [2023] QSC 95 [319].] 

On 27 February 2024, the Supreme Court delivered its decision on challenges to mandatory COVID-19 vaccine requirements in Johnston v Commissioner of Police [2024] QSC 2. The applicants argued that discrimination on the grounds ‘conscientious belief’, although not an attribute listed in section 7 of the Anti-Discrimination Act, was within the meaning of discrimination as it appeared in the right to recognition and equality before the law in section 15 of the Human Rights Act. The court disagreed. While acknowledging that the word  ‘includes’ is usually non-exhaustive, it can also be construed as being equivalent to ‘means and includes’, which was the case here. Discrimination on the basis of ‘conscientious belief’ was therefore not protected by section 15 of the Human Rights Act.[footnoteRef:59]  [59:  Johnston v Commissioner of Police [2024] QSC 2 [294]-[298].] 

Recommendation 3.2
The definition of ‘discrimination’ in the Human Rights Act should be amended to clarify that it includes discrimination on the basis of attributes listed under section 7 of the Anti-Discrimination Act 1991 (Qld) and analogous grounds of discrimination. 
[bookmark: _Toc171346779]Security of the person
Section 29(1) of the Human Rights Act provides that ‘Every person has the right to liberty and security’. 
The scope of the right to ‘security’, separate to the right to liberty, remains unclear in Australia. 
The right was considered recently in Queensland in Johnston v Commissioner of Police [2024] QSC 2. Johnston submitted that directions requiring mandatory vaccination deprived the applicants of the right to be free from injury, engaging their rights to security. The Court found the right was not engaged, approaching it as a single right to ‘liberty and security’ as Justice Bell did in Re Kracke (2009) 29 VAR 1: 
[664] The purpose of the right to liberty and security is to protect people from unlawful and arbitrary interference with their physical liberty, that is, deprivation of liberty in the classic sense. It is directed at all deprivations of liberty, but not mere restrictions on freedom of movement. It encompasses deprivations in criminal cases but also in cases of vagrancy, drug addiction, entry control, mental illness etc. The difference between a deprivation of liberty and a restriction on freedom movement is one of degree or intensity, not one of nature and substance.
[665] The fundamental value which the right to liberty and security expresses is freedom, which is a prerequisite for individual and social actuation and for equal and effective participation in democracy.
Internationally, the right to security is recognised separately to liberty and regardless of whether the person has been deprived of their liberty.  The General Comment to Article 9 of the International Covenant on Civil and Political Rights, upon which section 29 of the Human Rights Act is based, states that the right to security protects individuals against ‘intentional infliction of bodily or mental injury’ and obliges State parties to protect individuals from foreseeable threats to life or bodily integrity. This includes for example responding appropriately to:
patterns of violence against categories of victims such as intimidation of human rights defenders and journalists, retaliation against witnesses, violence against women, including domestic violence, the hazing of conscripts in the armed forces, violence against children, violence against persons on the basis of their sexual orientation or gender identity, and violence against persons with disabilities.[footnoteRef:60] [60:  United Nations Human Rights Committee, General Comment No 35: Article 9 (Liberty and security of person) UN Doc CCPR/C/GC/35 (16 December 2014) [9].] 

While the right to security may overlap with existing protections under the Human Rights Act, such as the right to life and the right to privacy, there is value in its separate and distinct protection, including that it imposes positive obligations on government and does not require demonstration of ‘arbitrariness’ as required by some other rights. Separate recognition of the right to security is also relevant to strengthening victims’ rights which is discussed below.
Recommendation 3.3
The Human Rights Act should be amended to clarify that the right to security is distinct from the right to liberty. This could be achieved through an interpretive note, or alternatively, each right could be given its own section. 
[bookmark: _Toc171346780]Full free and informed consent to medical treatment
Section 17(c) of the Human Rights Act recognises a person’s right not to be subjected to medical or scientific experimentation or treatment without a person’s full, free and informed consent. It is listed within the right to protection from torture and cruel, inhuman or degrading treatment. 
Section 17 is drawn from Article 7 of the International Covenant on Civil and Political Rights, which specifically prohibits medical or scientific experimentation without free consent, but does not refer to treatment. Article 7 is an absolute right and cannot be limited. 
People are more likely to associate a prohibition against scientific or medical treatment without full, free and informed consent with the right to privacy[footnoteRef:61] (which deals with mental and bodily integrity and decisional autonomy), or the right to health services.[footnoteRef:62] Moving the right to either of these two sections would assist readability and interpretation of the right. [61:  Human Rights Act 2019 (Qld) s 25.]  [62:  Human Rights Act 2019 (Qld) s 37.] 

Recommendation 3.4
The Human Rights Act should be amended so that the right not to be subjected to medical or scientific treatment without a person’s full, free and informed consent is set out alongside the right to privacy or the right to health services (and not within section 17 on the right to protection from torture and cruel, inhuman or degrading treatment). 
[bookmark: _Toc171346781](b) Scrutiny of legislation and regulation by Parliament
Under the Human Rights Act, parliament must consider the compatibility of proposed legislation with human rights. This occurs through the preparation and tabling of statements of compatibility (for Bills) and human rights certificates (for subordinate legislation), parliamentary committee scrutiny, and parliamentary debate. Once a law is passed, any future assessment of compatibility with human rights will generally only arise if raised in litigation.
[bookmark: _Toc171346782]Measuring the development of a human rights culture within Parliament
Drawing on the work of academics and the ACT and Victorian Human Rights Commissions, the Commission in its second annual report developed a set of 9 indicators to gauge the development of a human rights culture within the parliament:[footnoteRef:63]  [63:  For more information on how these indicators were developed, see Queensland Human Rights Commission, Balancing Life and Liberty: The second annual report on the operation of Queensland’s Human Rights Act 2019 (Report 2020–21) 30-32.] 




[image: Figure 2: Indicators of parliamentary human rights culture diagram 

This diagram shows the parliamentary indicators mapped against the usual processes a Bill follows, in the following order: 
- Bill introduced to Parliament
- Indicator 1: Override Declarations 
- Indicator 2: Referrals to Committee 
- Referred to Committee 
- Indicator 3: Incompatibility acknowledged by introducing member 
- Indicator 4: Committee examination of incompatibility 
- Indicator 5: Critique of Statements of Compatibility
- Indicator 6: Additional information received by Committee 
- Committee reports back to Parliament 
- Indicator 7: Committee recommendations about human rights 
- Indicator 8: Introducing member responded to report by providing further information 
- Indicator 9: Bill amended as a result of report 
- Bill finalised ]
These indicators explore the extent to which legislation is assessed for human rights compatibility, the adequacy of statements of compatibility, and how this is handled through the parliamentary process. The indicators do not judge whether a Bill is compatible or not. Rather, they capture how concerns about human rights compatibility are raised through the scrutiny processes used in Queensland, and if such concerns are robustly debated in the parliament. The indicators do not look at parliamentary debate as an indicator of human rights culture, or processes for the scrutiny of subordinate legislation.
The Commission’s observations of Queensland’s Parliament against these indicators are set out in the second, third, and fourth annual reports on the operation of the Human Rights Act. In the most recent annual report, the Commission notes more amendments being made to Bills to address human rights concerns raised through the scrutiny process, and parliamentary committees making more recommendations to improve Bills and statements of compatibility based on human rights considerations. Unfortunately, these positive developments have been offset by the passing of the first override declarations under the Human Rights Act.[footnoteRef:64]  [64:  Queensland Human Rights Commission, Progress and Pitfalls (Fourth annual report on the operation of Queensland’s Human Rights Act 2019, 2022–23, 2023) 45-46.] 

[bookmark: _Toc171346783]Remove override declarations
Section 43 allows parliament to override the Human Rights Act by including a declaration with a Bill that the Act, or a provision of the Act, has effect despite being incompatible with one or more human rights. 
The override provision undermines the effectiveness of the Act because:
It establishes a clear pathway for the government to remove human rights protections as a result of a public controversy – precisely when they are most needed.
Override declarations can be, and have been, made that don’t comply with the original intention that they be used only in exceptional circumstances (examples given in the Act include war, a state of emergency, an exceptional crisis situation constituting a threat to public safety, health, or order).[footnoteRef:65] [65:  Article 4 of the International Covenant on Civil and Political Rights provides context for how the relevant provisions should operate. This article provides that a state party may only act incompatibly with human rights ‘in times of public emergency which threatens the life of the nation and the existence of which is officially proclaimed.’] 

Override declarations disrupt the dialogue with the courts by ‘preventing courts from commenting on the scope of protected rights, the justifiability of any limitation on rights, the interpretation of the law compatibly with the rights in the [Act] and the need for a declaration on inconsistent interpretation’.[footnoteRef:66] [66:  Michael Brett Young, From Commitment to Culture: the 2015 Review of the Charter of Human Rights and Responsibilities Act 2006 (Report, September 2015) 199.] 

[bookmark: _Hlk171324966]The Queensland Parliament has used the provision in two sets of youth justice reforms, resulting in override declarations in six provisions of the Youth Justice Act 1992 and one provision in each of the Bail Act 1980 and Police Powers and Responsibilities Act 2000.[footnoteRef:67] In the Commission’s view, in both cases, there was insufficient evidence to demonstrate the existence of an emergency to support the making of an override declaration.[footnoteRef:68] The declarations mean that all rights, even absolute rights such as the right against protection from torture and cruel, inhuman or degrading treatment, were overridden in relation to children. Instead of using human rights to maintain protections for children in the face of heightened public anxiety, the government removed human rights safeguards for children in relation to those provisions subject to the override.  A practical consequence of these declarations is the inability of certain children in the State‘s custody to avail themselves of remedies under the Act, including the complaint mechanism. [67:  Strengthening Community Safety Act 2023 (Qld), s 5(3) (amending the Bail Act 1980 (Qld)), ss 21, 28 (amending the Youth Justice Act 1992 (Qld)); Child Protection (Offender Reporting and Offender Prohibition Order) and Other Legislation Act 2023 (Qld), s 50M (amending Police Powers and Responsibilities Act 2000 (Qld)), ss 70, 72, 73 (amending Youth Justice Act 1992 (Qld)). Additionally, Parliament has overridden the obligations in section 58 of the Human Rights Act with respect to acts and decisions relating to a child in a relevant detention centre that may be established by regulation from 23 August 2023: Child Protection (Offender Reporting and Offender Prohibition Order) and Other Legislation Act 2023 (Qld), s 74 (amending Youth Justice Act 1992 (Qld)).]  [68:  See, eg, Economics and Governance Committee, Queensland Parliament, Public Hearing—Inquiry into the Strengthening Community Safety Bill 2023, 28 February 2023, 1–2 (Scott McDougall, Queensland Human Rights Commissioner).] 

In contrast, Queensland was able to respond to the COVID-19 pandemic, including by imposing significant restrictions on people’s freedom of movement and right to liberty, without resorting to the use of an override declaration. The government justified such measures as necessary to fulfil its obligations under the right to life. As a result, safeguards under the Human Rights Act continued to apply to public entities performing functions under that legislation, such as the police. 
The override provision is unnecessary because the Act does not allow courts to declare laws invalid if they are incompatible with human rights. Even without the override provision, parliament can make non-human rights compliant laws that will be enforceable. Transparency and accountability about parliament’s decisions to do so can be provided through the statement of compatibility. Such statements are ‘just as transparent and public as the override process’ but ‘preferable, because it keeps the courts involved in the human rights dialogue’ without compromising parliamentary sovereignty.[footnoteRef:69] [69:  Michael Brett Young, From Commitment to Culture: The 2015 Review of the Charter of
Human Rights and Responsibilities Act 2006 (Report, September 2015) 199.] 

The override provision serves no purpose other than undermining the objects of the Act and should be repealed.
At the least, given the purpose of override declarations is to respond to exceptional or emergency circumstances, the default expiry date of an override declaration set out in section 45(2) of the Human Rights Act should be reduced from 5 years to 1 year. 
Recommendation 3.5
Sections 43 to 47 of the Human Rights Act, concerning Parliament’s power to override the Human Rights Act, should be repealed. At a minimum, the default expiry date of an override declaration set out in section 45(2) of the Act should be reduced from 5 years to 1 year.
[bookmark: _Toc171346784]Ensure scrutiny of Bills by parliamentary committees
Given Queensland’s unicameral parliamentary system, the referral of Bills to parliamentary committees for scrutiny, including human rights compatibility, is critical to accountability and transparency of the legislative process. 
The Commission is therefore concerned about the practice of last-minute amendments to unrelated Bills to bypass the parliamentary committee processes altogether. For example, a community sector long service leave Bill was amended after the Committee stage to include changes to youth justice bail and COVID-19 quarantine.[footnoteRef:70] [70:  Community Services Industry (Portable Long Service Leave) Bill 2019 (Qld).] 

One way to discourage last-minute amendments on issues that are not related to the purpose of the Bill would be to ensure that all major amendments are referred back to the relevant committee for additional scrutiny.
Recommendation 3.6
The Human Rights Act should be amended to require all major amendments to Bills with potential human rights impacts to be referred to the relevant portfolio committee (or designated members of it) for scrutiny.
[bookmark: _Toc171346785]Amendments to statements of compatibility
The Human Rights Act requires introduced bills to be accompanied by a statement of compatibility, stating whether the bill is compatible with human rights, and the nature and extent of any incompatibility.[footnoteRef:71] Explanatory notes and statements of compatibility aid the interpretation and understanding of legislation.[footnoteRef:72] They are published on the Office of the Queensland Parliamentary Counsel’s website under the law’s legislative history. [71:  Human Rights Act 2019 (Qld) s 38.]  [72:  Acts Interpretation Act 1952 (Qld) s 14B. ] 

Several committee reports have discussed deficiencies in statements of compatibility or raised other concerns about limitations on human rights.[footnoteRef:73] While government may provide further information to explain and justify a limitation, this has not led to amendments to statements of compatibility. This risks important explanatory information being overlooked by future legislators or people seeking to apply the law. [73:  See for example Economics and Governance Committee, Inquiry into Brisbane Olympic and Paralympic Games Arrangements Bill 2021 (Report No 20, November 2021) 57; Legal Affairs and Safety Committee, Queensland Parliament, Inquiry into Police Legislation (Efficiencies and Effectiveness) Amendment Bill 2021 (Report No 16, November 2021) 39; Legal Affairs and Safety Committee, Queensland Parliament, Police Powers and Responsibilities and Other Legislation Amendment Bill 2021 (Report No 15, November 2021) 41; Community Support and Services Committee, Queensland Parliament, Inquiry into Child Protection Reform and Other Legislation Amendment Bill 2021 (Report No 12, November 2021) 34. ] 

The Commission recommends that Members of Parliament who introduce Bills be encouraged to amend statements of compatibility to accurately reflect any changes or clarifications following committee scrutiny. Amendments or addendums should be published as part of the legislation’s history on the Queensland Legislation’s website.
Recommendation 3.7
Members of Parliament who introduce Bills should be encouraged to publish amended statements of compatibility to accurately reflect any changes or clarifications following Parliamentary committee scrutiny.
[bookmark: _Toc171346786]Subordinate legislation
In some cases, whether laws are compatible with human rights will be dependent on the detail contained within the regulation. Under the Human Rights Act, subordinate legislation must be accompanied by a human rights certificate commenting on the same issues as a statement of compatibility. The portfolio committee examining the subordinate legislation may consider the human rights certificate. Like statements of compatibility, human rights certificates are published on the Office of the Queensland Parliamentary Counsel’s website with the regulation.
There has been limited external analysis on the quality of human rights certificates and the effectiveness of parliamentary committee scrutiny of regulation for human rights compatibility. 
Recommendation 3.8
Human rights certificate processes should be reviewed to better understand their effectiveness and identify any issues for reform.
[bookmark: _Toc171346787](c) Court and tribunal proceedings
The Commission has identified approximately 300 cases since commencement of the Human Rights Act in which courts or tribunals applied the Act, with the annual numbers progressively increasing.[footnoteRef:74] The majority have been in tribunal proceedings, including guardianship matters, discrimination, privacy, blue card reviews, and industrial matters.  [74:  To mid-June 2023. ] 

Statistics and summaries of key cases are provided each year in the Human Rights Act annual reports. 
Example of impact 
The Land Court of Queensland considered the cultural rights of First Nations witnesses who wished to give evidence ‘on country’ in a mining objections hearing. The Court found that the inconvenience and cost of an ‘on country’ hearing did not justify the limitation on cultural rights that would result if the evidence were confined to witness statements.[footnoteRef:75] [75:  Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 5) [2022] QLC 4.] 

[bookmark: _Toc171346788]Access to the court and remedies
At present, court processes for breaches of human rights can only be accessed by ‘piggy-backing’ on another type of legal action.[footnoteRef:76] This submission has already detailed reasons why this should be supplemented by a standalone cause of action to the courts, expanded access to remedies, and corresponding resourcing of legal advocacy. See Recommendations 2.3 to 2.5 dealing with enhanced access to the courts. [76:  Human Rights Act 2019 (Qld) s 59.] 

[bookmark: _Toc171346789]Development of a Human Rights Act benchbook
The Commission calls for the development and maintenance of a Human Rights Act benchbook similar to in the Judicial College of Victoria’s Charter of Human Rights Bench Book to assist consideration of the Act in courts and tribunals, as well as by legal advocates. See Recommendation 1.11.
[bookmark: _Toc171346790]Role of interveners 
Under current sections 50 and 51, the Commission and the Attorney-General may intervene in legal proceedings.[footnoteRef:77] Since the commencement of the Act, the Commission and the Attorney-General have intervened in an average of 4 to 5 matters per year.[footnoteRef:78] While common, the Commission and the Attorney-General do not always intervene in the same matters.  [77:  Ruling in the Inquest into the death of Selesa Tafaifa (Coroners Court of Queensland, T Ryan, State Coroner, 20 June 2022).]  [78:  More information on each of these interventions are documented in the Commission’s Human Rights Act annual report.] 

The Commission sees its role as intervener as an independent and expert advocate for the Human Rights Act and to assist courts, tribunals, and parties understand the application of human rights.[footnoteRef:79] Often parties refine their submissions and positions throughout the proceeding having had the benefit of submissions from the Commission and or Attorney-General. The Commission’s practice is to publish its court submissions whenever possible to further promote public discussion and understanding of human rights and the Act in Queensland.[footnoteRef:80] The Commission is unaware of any concerns raised regarding its involvement in court proceedings as intervener.  [79:  Queensland Human Rights Commission, Intervention guidelines (Web Page, 3 February 2020) < https://www.qhrc.qld.gov.au/resources/legal-information/intervention-guidelines>.]  [80:  Queensland Human Rights Commission, Interventions (Web Page, 18 July 2023) < https://www.qhrc.qld.gov.au/resources/legal-information/interventions>.] 

Access to court materials
Parties to Supreme, District, Land, or Land Appeal Court proceedings are required to give notice to the Attorney-General and Commission if a question of law arises that relates to the application of the Human Rights Act, or a question arises in relation to the interpretation of a statutory provision in accordance with the Act. This does not prevent matters in other jurisdictions from being drawn to the Commission and Attorney-General’s attention for possible intervention.
The information in the notice is generally insufficient for the Commission to make a decision on whether or not to intervene. 
In most cases, parties are willing to provide the Commission with relevant documentation. Alternatively, court and tribunal files are usually able to be viewed by the Commission (although sometimes an access fee applies).
However, court and tribunal documents in some types of matters are subject to confidentiality provisions. This includes, for example, material in mental health, child protection, and restrictive practices proceedings. This can make it complex for advocates who wish to notify the Commission of the proceedings, but are conscious of their confidentiality obligations under other laws. Also, it may not be possible for the Commission to properly consider whether to intervene without access to relevant court material. Accessing material may require an order of the court or tribunal, adding time and cost.
Consideration should be given to how access to court and tribunal proceeding information can be improved for the Commission and Attorney-General for the purpose of exercising intervention functions. 
Recommendation 3.9
The Human Rights Act should be amended to facilitate the Commission’s and Attorney-General’s access to (confidential) court and tribunal proceeding information for the purpose of deciding whether to intervene in court or tribunal proceedings. 
An amicus curiae role
The Commission’s resources and capacity to intervene in court proceedings is limited. As a result, the focus of the Commission’s interventions has been in the superior courts, where there is the potential for binding precedent. 
However, the Commission’s expertise may also be of assistance to tribunal and lower court matters in which human rights issues regularly arise. For example, bail, civil restrictions on liberty, self-determination, matters concerning children, and discrimination are all generally heard by tribunals and lower courts.
To enable the Commission to assist in more matters, one option is to allow the Commission to be involved in proceedings as amicus curiae. Instead of intervening and becoming a party to proceedings with all the rights and responsibilities that entails, an amicus curiae’s role is limited to assisting the court on points of law. This means that the Commission may be able to confine its role to written submissions on specific issues. 
An example of an amicus curiae function is contained in section 46PV of the Australian Human Rights Commission Act 1986 (Cth).  Federal human rights and discrimination Commissioners, with the leave of the court, may assist the Federal Court and the Federal Court and Family Court of Australia as amicus curiae in:
· proceedings in which the outcome may significantly affect the human rights of persons who are not parties to the proceedings
· proceedings that have significant implications for the administration of relevant human rights or anti-discrimination legislation
· proceedings that it would be in the public interest for the Commissioner to assist the court as amicus curiae. 
A similar provision in Queensland would further enable to the Commission to be appropriately involved in a broader range of matters than is currently possibly under existing intervention provisions. To be clear, any amicus curiae role should be in addition to the existing intervention powers.
Recommendation 3.10
The Human Rights Act should be amended to allow the Commission to act as an amicus curiae in court proceedings raising significant human rights issues, in addition to its existing intervention function. 
[bookmark: _Toc171346791](d) Public entity obligations
[bookmark: _Toc171346792]Include a duty to ensure participation
The federal Parliamentary Joint Committee on Human Rights recommended a national human rights Act and draft Bill which includes a ‘participation duty’.[footnoteRef:81] Public authorities would be required to ensure participation of First Nations peoples, children, and persons with disability when developing policies or making decisions that directly or disproportionately affect their rights.[footnoteRef:82] Failing to enable participation may indicate a lack of proper consideration to human rights in decision-making, which would be unlawful.  [81:  Parliamentary Joint Committee on Human Rights, Parliament of Australia, Inquiry into Australia's Human Rights Framework (Report, 2024), Appendix 5: Example Human Rights Bill 2024 cl 39.]  [82:  Australian Human Rights Commission, Free and Equal: A Human Rights Act for Australia (Position Paper, December 2022) 183‒215. ] 

The participation duty is drawn from international human rights instruments and applies differently to each of the groups as defined by those instruments.
For First Nations peoples, collective participation is necessary for realising rights to self-determination and associated cultural rights.[footnoteRef:83] Truth and treaty processes are examples of implementation of the participation duty for First Nations people.  [83:  United Nations Declaration on the Rights of Indigenous Peoples arts 18,19.] 

Child participation is necessary for the best interests of the child and the child’s right to be heard.[footnoteRef:84] A decision about a child must take into account and respect the views and wishes of the child. Further, taking into account a child’s views ensures decisions are not solely based on adult assumptions, and can lead to better, more relevant and informed decisions about children.[footnoteRef:85]  [84:  United Nations Convention on the Rights of the Child arts 3,12. ]  [85:  Australian Human Rights Commission, Free and Equal: A Human Rights Act for Australia (Position Paper, December 2022) 198-199.] 

Participation rights for people with disability stem from the right to equal recognition before the law and the principle of full and effective participation and inclusion in society on an equal basis with others.[footnoteRef:86] As an example, during the pandemic, confusion caused by public health directions that affected essential workers in the disability sector may have been avoided with better and earlier consultation with people with disability. [86:  Convention on the Rights of Persons with Disabilities arts 4(3),12.] 

Queensland’s Human Rights Act does not have an express participation duty. While arguably already protected under the current framework, explicit acknowledgement of a participation duty would provide clarity and standardise requirements for participation at all levels and areas of government. 
The Commission recommends public entities be under an express duty to ensure participation processes are in place for matters that disproportionately affect the rights of First Nations peoples, children and people with disability. To support implementation, the government will need to develop detailed guidance material in consultation with these groups to assist public authorities to understand their obligations under these duties.  
Recommendation 3.11
The Human Rights Act should be amended so that public entities have an express duty to ensure participation processes are in place for matters that disproportionately affect the rights of First Nations peoples, children and people with disability.
[bookmark: _Toc171346793]Remove legislative note concerning non-state schools 
The definition of public entity includes entities whose functions include ‘functions of a public nature when it is performing the functions for the State or a public entity’.[footnoteRef:87] Both the Queensland Human Rights Act[footnoteRef:88] and the Victorian Charter[footnoteRef:89] (but not the ACT Human Rights Act) give the example of non-state schools performing functions of a public nature, but not doing so for or on behalf of the State. This has meant private schools are largely assumed not to be public entities. There is limited justification provided in explanatory material for this.  [87:  Human Rights Act 2019 (Qld) s 9(h).]  [88:  Human Rights Act 2019 (Qld) s 9(h).]  [89:  Charter of Human Rights and Responsibilities Act 2006 (Vic) s 4(1)(c).] 

Public entities also include entities established by legislation when the entity is performing functions of a public nature.[footnoteRef:90] On 11 September 2020, the Human Rights Regulation 2000 (Qld) prescribed a grammar school and the board of the grammar school under the Grammar Schools Act 2016 not to be public entities.[footnoteRef:91] The explanatory note explains the purpose of the regulation is to bring grammar schools in line with other non-state schools who ‘are not to be considered public entities’.[footnoteRef:92] The Human Rights Certificate repeats this explanation and states that as non-state schools do not form part of the Queensland public sector, it is not appropriate to bind them to an Act which has a specific purpose to build a culture of human rights in the Queensland public sector.[footnoteRef:93]  [90:  Human Rights Act 2019 (Qld) s 9(1)(f).]  [91:  Human Rights Regulation 2020 (Qld) s 2.]  [92:  Explanatory Notes, Human Rights Regulation 2020 (Qld) 2. ]  [93:  Human Rights Certificate to the Human Rights Regulation 2020 (Qld) 4. ] 

This is at odds with the reasons for binding functional public entities to human rights obligations as stated in the Explanatory Note to the Human Rights Bill 2018:
The inclusion of functional public entities reflects the modern operation of the government, where non-government entities, including non-government organisations, private companies and government owned corporations, are engaged, in various ways, to deliver services to the public on behalf of the government or another public entity. An example of a functional public entity is a private company managing a prison, or a non-government organisation providing a public housing service.[footnoteRef:94] [94:  Explanatory Notes, Human Rights Bill 2018 (Qld) 14–15.] 

Registered NDIS service providers, which are not part of the Queensland public sector, do not receive Queensland state government funding, and are largely regulated by federal law, are functional public entities.[footnoteRef:95]   [95:  Human Rights Act 2019 (Qld) s 9(2).] 

The right to primary and secondary education is protected by the Human Rights Act.[footnoteRef:96] The Queensland state government is responsible for providing free, high quality education to all children and young people, and for registering and regulating all schools.[footnoteRef:97] Non-state schools provide education services to one-third of Queensland’s children.[footnoteRef:98] Schools and education are widely regarded as having a vital role in child development, health, and wellbeing, and engagement with education is a critical indicator of success in later life. Children in non-state schools should enjoy the same rights as children in state schools. Non-state schools receive significant amounts of public funding and, in the Commission’s view, there is already a community expectation that non-state schools are subject to the same human rights standards as state schools.  [96:  Human Rights Act 2019 (Qld) s 36.]  [97:  Education (General Provision) Act 2006 (Qld) s 50; Australian Government Department of Education, Commonwealth and State Responsibilities for School Funding, Australian Government Department of Education, Canberra, 2017; Education (Accreditation of Non-State Schools) Act 2017 (Qld); Education (Accreditation of Non-State Schools) Regulation 2017 (Qld).]  [98:  Department of Education (Qld), Queensland Non-State Schools Accreditation Framework Review: Submission Guide (2023) 1.] 

The legislative note in section 9(1)(h) also has implications for determining whether other entities are functional public entities. For example, independent kindergartens and health services who receive public funding may claim that they are not public entities by way of analogy to non-state schools. 
Recommendation 3.12
The legislative note regarding the example of non-state schools under section 9(1)(h) of the Human Rights Act cannot be justified and should be removed.
[bookmark: _Toc171346794](e) Complaints and dispute resolution
[bookmark: _Toc171346795]Effectiveness
Queensland was the first state or territory in Australia to have a dedicated human rights conciliation process. The Commission attempts to resolve complaints made under the Human Rights Act, including through conciliation. Positive outcomes have included that the public entity changed its decision or approach, provided more explanation for its action or decision, made improvements to systems and processes to address the issue, and acknowledged the complainant’s distress and gave a genuine apology.
The Commission’s complaint process has delivered positive outcomes across a range of settings including health, housing, education, and council service delivery. Human rights case studies are available on the Commission website.[footnoteRef:99] [99:  Queensland Human Rights Commission, Human rights case studies (Web Page, 1 December 2022) <https://www.qhrc.qld.gov.au/resources/case-studies/human-rights-case-studies>.] 

Resolved complaint example
Adrian Burragubba and his family were asked by police to leave a pastoral lease area following a trespassing claim by mining company, Adani. The group were exercising their cultural rights on the land. Following conciliation, the Queensland Police Service agreed to issue a public statement of regret acknowledging the embarrassment and hurt their action had caused the family and committed to take cultural rights into account in future.  Media has since reported that police have declined to ask the group to leave on another occasion because of their protected cultural rights under the Act. 

Complaints dealt with under the Human Rights Act have a conciliation success rate of 33% (compared with 42% for the Anti-Discrimination Act).[footnoteRef:100] The most common outcomes of complaints that were resolved by the Commission include apologies, reviews or changes to policy, and agreements for individuals or organisations to receive training.  [100:  Based on figures drawn from the Commission’s complaint management database based on the average resolution rate over the first 4 years of operation of the Act. Where a complaint is a ‘piggy-backed’, that is where it is dealt with under the Anti-Discrimination Act but contains human rights allegations, the resolution rate is even lower, at 27%.] 

[bookmark: _Toc171346796]Complaint data and trends
Between 1 January 2020 and 30 June 2023 the Commission finalised 1,429 complaints related to the Human Rights Act. This included 787 human rights only complaints and 642 ‘piggy-back’ complaints made under the Anti-Discrimination Act. 
Of the finalised complaints, 594 complaints were accepted for resolution.  Of these, 167 were Human Rights Act only matters, and 427 were piggy-back complaints. 
The Commission recorded 97 complaints made by Aboriginal people and Torres Strait Islander people in the first 4 years of the Act, 54 of which were accepted for resolution by the Commission.
The complaints data in this time was significantly influenced by the fact that approximately 25% of the accepted complaints handled by the Commission were related to the COVID-19 pandemic. Out of the 594 complaints accepted by the Commission over the first four years, 157 were related to COVID-19. These complaints covered topics such as hotel quarantine, border restrictions, masks, and vaccinations.
Human rights identified in complaints
The Commission may identify relevant human rights from the information provided in a complaint or the complainant may indicate that they believe a right has been limited. Most complaints contain several allegations and engage more than one human right. 
Not all allegations of unreasonable limitations of human rights are accepted. An allegation alone is not enough; the complainant must provide sufficient detail about an act or decision that indicates a limitation of human rights may have occurred before the complaint is accepted.
The below information relates to complaints finalised in the first 4 years which were human rights only matters (excluding those which also fell under the Anti-Discrimination Act and were dealt with as piggy-back complaints).
The most common protected right identified in accepted and finalised complaints was privacy and reputation. As the scope of this right is broad, complaints range from those involving personal information and data collection to situations involving social housing. 
The second most common right was humane treatment when deprived of liberty.  The restrictions put in place in Queensland during COVID-19, including the requirement to quarantine in hotels, was one reason for the prevalence of these rights. Humane treatment when deprived of liberty is also a right commonly cited in complaints from prisoners. 
The right to freedom of movement was the third most common right identified in complaints. Again, the prevalence of this right may have been influenced by restrictions on movement during COVID-19.
Figure 6: Human rights identified in accepted and finalised complaints – human rights only complaints (note: complaints may identify more than one right) – first 4 financial years
	
Human right
	Number of complaints which identified this right

	Privacy and reputation
	70

	Humane treatment when deprived of liberty
	69

	Freedom of movement
	48

	Recognition and equality before the law
	47

	Protection of families and children
	38

	Protection from torture & cruel, inhuman or degrading treatment
	33

	Right to health services
	26

	Right to liberty and security of person
	16

	Freedom of expression
	12

	Right to education
	12

	Property rights
	8

	Cultural rights—Aboriginal peoples and Torres Strait Islander Peoples
	7

	Right to life
	7

	Fair hearing
	2

	Cultural rights—generally
	1

	Freedom of thought, conscience, religion and belief
	1

	Peaceful assembly and freedom of association
	1

	Protection of Children in the criminal process
	1

	Rights in criminal proceedings
	1

	Taking part in public life
	1



Most common sectors for accepted complaints
Figure 7 sets out human rights accepted and finalised by sector. Again, the high representation of health, corrections, and police is likely to have been affected by large proportions of complaints relating to COVID-19.

Figure 7: Complaints finalised by sector for human rights only complaints accepted for dispute resolution - first 4 financial years (note: complaints may be about more than one sector)
	Sector
	Finalised accepted complaints

	Health
	258

	Corrections
	125

	Police
	118

	Other
	95

	Public sector worker
	45

	Local government
	41

	Court services
	38

	Education
	37

	Child Safety
	30

	Accommodation and housing
	17

	Disability Services
	9

	Transport
	6



Legal representation
The Commission has observed that people making complaints about human rights are much less likely to have legal representation during conciliation than those bringing complaints under the Anti-Discrimination Act (11% compared to 28%). This can create power imbalances, as public entities have legal representation in almost every case.[footnoteRef:101]  [101:  Based on figures drawn from the Commission’s complaint management database. The data relates to complaints accepted and finalised between 1 July 2019 and 30 June 2023, as complainant representation was not recorded for the full 4-year period.] 

Unresolved complaints with recommendations
Where the Commission considers a complaint has not been resolved by conciliation or otherwise, the Commissioner must give the parties a report which includes the substance of the complaint and the actions taken to try to resolve the complaint.[footnoteRef:102] [102:  Human Rights Act 2019 (Qld) s 88(1)-(3).] 

The Commission has the discretion to include details of actions that the Commissioner considers the respondent should take to ensure its acts and decisions are compatible with human rights.[footnoteRef:103] The Commission has produced a guideline in relation to making reports with recommendations.[footnoteRef:104] Summaries of reports with recommendations are available on the Commission’s website.[footnoteRef:105] [103:  Human Rights Act 2019 (Qld) s 88(4).]  [104:  Queensland Human Rights Commission, ‘Section 88 report recommendations guideline’ (Guideline,11 September 2023). ]  [105:  Queensland Human Rights Commission, Reports on unresolved human rights complaints (Web Page, 15 October 2020) < https://www.qhrc.qld.gov.au/resources/legal-information/reports-on-unresolved-human-rights-complaints>.] 

[bookmark: _Toc171346797]Areas for improvement
This section suggests improvements to the current complaints process. A key recommendation that human rights complaints to the Commission be enforceable has been dealt with in the Remedies section above.
Protect people making complaints from victimisation 

Both federal and state discrimination laws make victimisation unlawful.[footnoteRef:106] These provisions protect people who assert their rights, and people who assist them to do so, from being treated badly as a result. This protection can apply even if the original claim is not proved.  [106:  Anti-Discrimination Act 1991 (Qld) ss 129-131; Disability Discrimination Act 1992 (Cth) s 42; Sex Discrimination Act 1984 (Cth) s 94; Race Discrimination Act 1975 (Cth) s 27(2); Age Discrimination Act 2004 (Cth) s 51. ] 

There is no similar protection for persons asserting their rights under the Human Rights Act. The lack of protection from victimisation may deter people from using the Act if they feel they are at significant risk, such as a public housing tenant who risks being evicted.
Recommendation 3.13
The Human Rights Act should be amended to include a prohibition against victimisation, based on section 129 of the Anti-Discrimination Act 1991 (Qld).
Improve reporting of complaint numbers
A public sector that values human rights should seek to resolve human rights complaints as soon as they are brought to the public sector’s attention. When complaints are addressed early, the chances of successful resolution are maximised. Early resolution of complaints means that parties avoid the investment of time and resources required by complaint processes to external complaints agencies or proceedings in courts and tribunals.
Section 97 of the Human Rights Act requires public entities to prepare an annual report on the details of human rights complaints received. The Commission then reports on how selected public entities have applied this obligation in its annual report on the operation of the Human Rights Act. 
There is little consistency in how public entities report on complaints they have received. Some reports provide comprehensive information about the type and nature of complaints and their outcomes, and others contain scant information. While the Commission endorses the need to protect the privacy of complainants and others, the Commission observes that the legislative requirement to provide ‘details’ implies a level of particularisation is required that is lacking in some reports by public entities. Information in reports can be de-identified to protect the privacy of individuals while giving useful and detailed accounts of the complaints. 
Information provided by some public entities suggests that agencies are not identifying all human rights complaints and reporting them in their annual reports. An indication of this is given when large departments identify a very small number of complaints as human rights complaints. In some agencies the complaints identified were significantly reduced since the previous year, with no explanation given. The Commission understands that some departments will not deal with a complaint as a human rights complaint unless the complainant refers specifically to the Human Rights Act in raising their concern.
The lack of accurate internal complaints data also hampers the ability to identify and address systemic issues, and properly evaluate progress and effectiveness of the Human Rights Act. 
More work could be done centrally, for example by the Department of Justice and Attorney-General’s Human Rights Unit, to identify the difficulties departments have in identifying internal complaints as human rights complaints, and assist in building capacity to identify human rights complaints consistently across government.
Recommendation 3.14
All public entities (assisted by the Human Rights Unit of the Department of Justice and Attorney-General and the Commission) should improve their ability to consistently identify, record and respond to human rights complaints. 
Remove requirements for an internal complaint

The Human Rights Act allows a person to make a human rights complaint to the Commission only after first making a complaint to the public entity about the alleged contravention, and at least 45 business days have elapsed since making that complaint – the intention being to encourage direct resolution of complaints at the earliest possible stage. While there are some promising signs of the present model achieving these goals, the Commission believes the process could be improved. 
As agencies appear to have difficulty identifying complaints as human rights complaints, it is questionable whether the requirement to lodge an internal complaint and wait 45 business days before escalating to the Commission is either efficient or effective.[footnoteRef:107]  [107:  Section 65 sets out certain requirements that a complainant must satisfy before complaining to the Commission.] 

The Commission’s experience is that complainants are often disheartened when informed about this additional requirement and do not pursue their complaint – and people who are the most vulnerable are least likely to return. At a minimum, a better process is required to ensure that public entities identify and treat complaints as human rights complaints, including when the Commission has referred a complainant back to a public entity to complete the internal complaint process first. 
Removing the requirement for a mandatory internal complaint as the first step may reduce red tape and prevent complainants from being deterred from making complaints, or endure ongoing limitations on their human rights as months elapse before their matter is dealt with by the Commission. This will be complemented by the Commission’s move towards dispute resolution processes that are more flexible and focused on early intervention. 
Recommendation 3.15
Section 65 of the Human Rights Act, which requires a complaint about an alleged contravention of the Act to be made to the relevant public entity prior to any complaint to the Commission, should be repealed. At a minimum, section 65 should be amended to reduce the required period after making an internal complaint from 45 business days to 30 business days.
Improving attitudes to Commission dispute resolution processes
Commission complaint processes can be effective without an enforcement mechanism, but only where respondent parties come prepared and ready to consider whether human rights have been limited and explore innovative and flexible solutions. Unfortunately, in the Commission’s experience, some public entities take a legalistic and adversarial approach to dispute resolution, possibly driven by a lack of legal consequence if the matter cannot be resolved. This does not achieve the goals of the Act’s dialogue model to build a culture in the Queensland public sector that respects and promotes human rights
Ideally, the Commission’s complaint process should be approached as an opportunity to solve problems, sometimes at a systemic level, without costly or legalistic court proceedings. In the early stages of the COVID-19 pandemic, Queensland Health adopted a conciliatory and non-legalistic approach to resolution. Their decision to bring subject matter experts to conciliation conferences led to positive outcomes, particularly in hotel quarantine complaints. Queensland Health representatives explored solutions and genuinely engaged in the complaints process, which sometimes produced opportunities to identify and implement system improvements to avoid similar issues in the future.
Options to address this issue may include:
· The Commission further limiting the attendance and/or role of lawyers in conciliation – while ensuring natural justice for respondents.
· Provision of training to lawyers on the benefits of alternative dispute resolution and how to effectively represent a client in a non-adversarial manner, particularly where a complainant is unrepresented.
· Dedicated funding for community legal centres, ATSILS, and Legal Aid Queensland to level the playing field between complainants and respondents.
· Changes to the Act to embed dispute resolution principles to clarify the role and purpose of conciliation within the ‘dialogue’ model.
The Commission’s review of anti-discrimination legislation, Building Belonging, recommended the inclusion of dispute resolution principles, which could also be embedded in the Human Rights Act.
Power imbalances also arise because of the low representation rate for complainants, as discussed above. The Commission has already made recommendations for adequate funding for the legal assistance sector as a means of ensuring the effectiveness of complaints and enforcement mechanisms under the Human Rights Act (Recommendation 2.5).
Recommendation 3.16
To strengthen the effectiveness of the Commission’s human rights complaints process, principles of dispute resolution should be incorporated in the Human Rights Act. These principles should include:
· Dispute resolution should be provided as early as possible.   
· The type of dispute resolution offered should be appropriate to the nature of the complaint. 
· The dispute resolution process should be fair to all parties. 
· Dispute resolution should be consistent with the objectives of the Act.

Allow more flexibility in how complaints can be made and dealt with
The Human Rights Act has more flexible complaint handling functions than the Anti-Discrimination Act, but further enhancements could be made. 
The Commission recommends the Human Rights Act is amended to clarify that verbal complaints can be accepted and transcribed by the Commission. This would improve access to justice for people with low literacy, culturally and linguistically diverse complainants and Aboriginal and Torres Strait Islander complainants. 
The Commission has broad discretion to refuse to deal or continue to deal with a human rights complaint under section 70(1) of the Human Rights Act. This includes 
where the Commissioner considers there is a more appropriate course of action available under another law to deal with the subject of the complaint; or
the Commissioner considers the subject of the complaint has been appropriately dealt with by another entity.
The purpose of these provisions appears to be to reduce duplication of effort and increase efficiency in dealing with complaints, particularly for people who access multiple pathways to try and resolve their complaint. There have been some difficulties in explaining these provisions to complainants, for example, where the Commissioner considers there is a more appropriate course of action available, but the deadline pursing that course of action has passed,[footnoteRef:108] or where the Commissioner considers the subject of the complaint has been appropriately dealt with by the respondent entity, and whether this constitutes ‘another entity’. A further issue has been where the subject matter of the complaint has been dealt with by another entity, but that other entity did not deal with allegations regarding human rights. [108:  Authority for the proposition that the complainant’s decision not to exercise rights to a more appropriate course of action within the time limit does not fetter the discretion of the Commissioner under section 70(1)(a) can be found in the decision of the Supreme Court in Stubberfield v Webster [1995] QSC 182.] 

Consideration should be given to amending the Act or providing legislative guidance on the application of section 70(1)(a) and (b) to address the issues set out above.
Additionally, if the Commission’s human rights complaint process is to remain unenforceable, the Commission recommends expressly setting out the Commissioner’s discretion to refuse to deal with a complaint on the basis that there is no utility in dealing with the complaint using the processes available under the Human Rights Act as this is unlikely to achieve a satisfactory result.[footnoteRef:109] [109:  The Queensland Supreme Court took a similar approach for similar reasons in deciding whether to dismiss an application for judicial review under section 12(b) of the Judicial Review Act 1991 in Whitely v Stone & Anor [2021] QSC 31. That section, though worded differently, allows for a similar, albeit broader, discretion than that provided for under section 70 of the HR Act. ] 

Recommendation 3.17
The Human Rights Act should be amended to clarify that verbal complaints can be accepted and transcribed by the Commission.

Recommendation 3.18
The Commission’s discretion to refuse to deal or continue to deal with a complaint under section 70(1) of the Human Rights Act should be reviewed to consider whether:
· the scope of the discretion in sections 70(1)(a) and (b) should be clarified by way of legislative amendment or explanatory guidance
· if the Commission’s human rights complaints process is to remain unenforceable, the Human Rights Act should be amended to expressly identify the Commission’s discretion to refuse to deal with a complaint if the Commissioner considers there is no utility in dealing with the complaint, because the processes available under the Human Rights Act are unlikely to achieve a satisfactory result.  
[bookmark: _Toc169932260]

[bookmark: _Toc171346798]4. Victims’ rights
Promoting and protecting the human rights of victim-survivors of violent crime is a key concern for the Commission. 
The Commission considers that the most appropriate way to do so within the context of the Human Rights Act is by strengthening and clarifying existing human rights protections for victims within the Act. Key ways in which the Commission suggests this could be done include:
clarifying the full scope of the right to security of the person
clarifying the positive duties to prevent and respond to violent crime inherent in existing rights
making a minor change to the right to a fair hearing so that it explicitly recognises the triangulation of interests of the accused, victim and their families, and public.
This would maintain consistency of the Act with international human rights treaties to which Australia is a party and with other Australian human rights jurisdictions while providing the grounding for a strong, detailed, and more flexible Charter of Victims’ Rights (‘Victims Charter’), overseen by the independent Victims’ Commissioner. Enforceability of more specific rights held by victim-survivors under the Victims Charter should be addressed in the legislation establishing the Charter.
[bookmark: _Toc169932261][bookmark: _Toc171346799]Background
Recent reviews, including the Women’s Safety and Justice Taskforce, the Inquiry into Police Service responses to domestic and family violence, and the Parliamentary Inquiry into Support for Victims of Crime have highlighted deficiencies in the systems for protecting the human rights of victim-survivors of violent crime in Queensland.[footnoteRef:110] These include significant barriers to reporting crimes, including as a result of previous negative interactions with police or a lack of trust in their willingness to investigate or otherwise respond to alleged crimes or threats of violence. [110:  Queensland Women’s Safety and Justice Taskforce reports Hear her voice (Reports 1 to 3, 2021–2022); the Commission of Inquiry into Queensland Police Service responses to domestic and family violence report, A Call for Change (2022); Legal Affairs and Safety Committee, Inquiry into support provided to victims of crime (Report No 48, 57th Parliament, May 2023).] 

The Commission strongly supports steps taken to improve justice system responses to victim-survivors of crime and to promote and protect their rights. In particular, it welcomes the recent establishment of a permanent Victims’ Commissioner whose functions include advancing systemic issues for victim-survivors, facilitating collaboration between relevant agencies, and dealing with complaints about alleged contraventions of the Victims Charter.
[bookmark: _Toc169932262][bookmark: _Toc171346800]Existing protections 
Victims of crime should have effective protection of their human rights, like any other Queenslander. People engage with many different government entities when they become a victim of crime. This can include the Queensland Police Service, Queensland Corrective Services, the Department of Justice and Attorney-General (particularly Victim Assist Queensland), and the Director of Public Prosecutions. These entities may make referrals, including to non-government entities, for support that is outside the scope and expertise of the government entities. They may also be involved in court processes. Each of these public entities and the courts have responsibilities under the Human Rights Act.[footnoteRef:111] [111:  In addition to responsibilities under the Anti-Discrimination Act 1991 (Qld) and the Victims of Crime Assistance Act 2009 (Qld).] 

A significant number of existing human rights recognised in the Act should, if properly understood, operate to protect the rights and interests of victims in these interactions. These include:   
right to equality and non-discrimination, including the right to enjoy human rights without discrimination and the right to equality before the law (section 15)
right to life (section 16) 
right to protection from torture and cruel, inhuman or degrading treatment (section 17)  
freedom of expression (section 21)
privacy and reputation (section 25) 
protection of families and children (section 26)
cultural rights (generally – section 27, Aboriginal and Torres Strait Islander peoples – section 28)
right to liberty and security of the person (section 29).[footnoteRef:112] [112:  For a detailed summary of the rights that pertain to victim-survivors, refer to Commission of Inquiry into Queensland Police Service responses to domestic and family violence, A Call for Change (Report, 2022) 36‒8. The Commission assisted the Independent Commission of Inquiry in this work. ] 

Some of these rights require public entities to take positive action to protect people from violence committed by other individuals, and to respond to those crimes appropriately when they occur. For example, where a person is a victim of domestic violence and it becomes clear that their life is in danger as a result of ongoing threats or violence, the police must take adequate steps to protect that life, and a failure to do so may be an unjustifiable limitation on the right to life.[footnoteRef:113] Similarly, if an individual has a domestic violence order that is being repeatedly breached by a perpetrator, but when they call to report this, no action is taken by police, this may unjustifiably limit the right to freedom from torture and cruel, inhuman or degrading treatment.[footnoteRef:114]  [113:  See, for example, Opuz v Turkey (2009) (ECtHR, 3rd section), App No 33401/02 (9 June 2009); Smith v Chief Constable of Sussex Police and Van Colle v Chief Constable of Hertfordshire Police [2008] UKHL 50.]  [114:  See, for example, UN Human Rights Committee, General Comment No 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant (CCPR/C/21/Rev.1/Add. 13, 26 May 2004), [8] (in particular concerning prohibition of torture and other ill-treatment). See also, in relation to the European Convention on Human Rights, Tunikova v Russia (2021) (ECtHR, 3rd section), Apps Nos 55974/16 and ors, 14 December 2021. In that judgment, the European Court noted that the prohibition of torture and cruel, inhuman, or degrading treatment is not limited to the infliction of physical pain but also that of mental suffering caused by creating a state of anguish and stress by means other than bodily assault. It also noted that fear of further assaults can be sufficiently serious to cause victims of domestic violence to experience suffering and anxiety capable of attaining the minimum threshold for the application of the relevant article (at [75]).] 

Other human rights guide the way that victims should be treated in police investigations and court proceedings.[footnoteRef:115] Freedom of expression includes the right to seek out and receive information, and the right to privacy and reputation protects against unlawful or arbitrary interference with a person’s family, home, or personal information. Rights to non-discrimination and equality before the law, protection of families and children, and cultural rights may require special considerations when interacting with victims. This might include, for example, that services provided are culturally safe, that interpreters are provided if required, or that the best interests of a child are considered in determining whether, and if so how, the child gives evidence in court proceedings.  [115:  A helpful summary of practical ways in which many of these rights will apply to victims of crime at investigation, at court, and post-court under the Human Rights Act 2004 (ACT) is provided in Victims of Crime Commissioner (ACT) and Human Rights and Discrimination Commissioner (ACT), Victim and Witness Rights under the ACT Human Rights Act 2004: a practical guide for the justice sector on the Human Rights Act (ACT) 2004 (2015), 15–27. Note as discussed further below, the wording of the right to a fair trial is different in one respect from that under the Queensland Act.] 

Victims, to the greatest possible extent, should not be retraumatised by criminal justice processes. This may mean ensuring the victim has adequate support or that reasonable adjustments are made. Failure to do so without reasonable justification may amount to a contravention of the rights to equality, the prohibition against torture, cruel, inhuman and degrading treatment, and to privacy. 
This means that, in addition to specific protections under the Victims Charter, victims of violent crime may raise human rights concerns in relation to their treatment directly with public entities, through the Commission’s complaints process, and/or through the courts.[footnoteRef:116]  [116:  In relation to the courts, where those arguments apply directly to the court proceedings: Human Rights Act 2019 (Qld), s 5(2)(a), where the court is acting in an administrative e capacity: s 9(4)(b), or where the human rights arguments can be raised in a separate cause of action: s 59.] 

Case study: Commission recommendations to QPS after complaint by victim of crime
The Commission received a complaint from a person who had made numerous reports to the Queensland Police Service (QPS) about her neighbour’s actions. The complaint included allegations that QPS failed to update the complainant on the progress of investigations and ignored her requests for information and assistance. The complaint was accepted as alleging limitation on the rights to freedom of expression, right to privacy, and right to liberty and security under the Human Rights Act 2019. 
Following an unsuccessful conciliation process, the Commissioner exercised his discretion to make recommendations to QPS to ensure their acts and decisions are compatible with human rights.[footnoteRef:117] These included that QPS should review its policies, procedures, and training to ensure that: [117:  Queensland Human Rights Commission, ‘Victims’ rights to information’, Reports on unresolved human rights complaints (Web Page, 15 October 2020) <https://www.qhrc.qld.gov.au/resources/legal-information/reports-on-unresolved-human-rights-complaints>.] 

· Further guidance is provided to QPS officers in the application of the Victims Charter with respect to the privacy rights of the accused under both information privacy legislation and the Human Rights Act 2019.
· Victims making a police report are made aware of their rights in the Victims Charter.
· QPS officers are made aware of their obligations under the Victims Charter.
· Victims who raise concerns about their interactions with police are referred to the process to make a complaint about QPS conduct as provided for by the Victims of Crime Assistance Act 2009, and the right to make a complaint under the Human Rights Act 2019.
[bookmark: _Toc167956079][bookmark: _Toc167958074][bookmark: _Toc168041933][bookmark: _Toc169932263]
However, the Commission considers that there are 3 ways in which the rights of victims of violent crime already contained within the Human Rights Act could be strengthened by being made more visible and effective within the Act: giving the right to security of the person its full effect, making operational duties inherent in certain rights clearer, and better recognising the interests of victims and the public in criminal trials. Each of these is discussed below.
[bookmark: _Toc171346801]The right to security of the person should be given its full effect 
As discussed above, internationally, the right to security of the person ‘protects individuals against intentional infliction of bodily or mental injury, regardless of whether the victim is detained or non-detained’.[footnoteRef:118] The right to security of the person, as recognised internationally, is particularly relevant to the obligations public entities hold to protect people at risk from violent crime.[footnoteRef:119] [118:  UN Human Rights Committee, General Comment No 35: Article 9 (Liberty and security of person) (CCPR/C/GC/35, 16 December 2014) [3], [9].]  [119:  In relation to this aspect of the right as protected under the Convention on the Elimination of All Forms of Racial Discrimination, see Aurukun Shire Council v CEO Office of Liquor Gaming and Racing in the Department of Treasury [2010] QCA 37 [64], [71] (McMurdo P); [85], [87]‒[88] (Philippides J); [269] (Keane JA) which was decided prior to the enactment of the Human Rights Act).] 

In recent judgments, Queensland courts have focused on the operation of the section in relation to physical liberty only, potentially limiting the scope of protection of the right to security of the person.[footnoteRef:120]  [120:  See, eg, Johnston v Commissioner of Police [2024] QSC 2 [373]‒[378], citing with approval Re Kracke (2009) 29 VAR 1 [621]‒[628].] 

As already recommended by Recommendation 3.3, protection of the rights of victims of violent crime would be Act would be strengthened by including an interpretive note to make it clear that the rights to liberty and security are two separate rights. Alternatively, each right could be given its own section to ensure equal recognition of the right to liberty and the right to security of person, and not one conflated right.
[bookmark: _Toc169932264][bookmark: _Toc168041934][bookmark: _Toc171346802]Operational duties should be made clearer
Under the ICCPR and other human rights treaties, relevant public entities must take positive steps to prevent and respond to violent crime in order to effectively protect life, the right to freedom from torture and cruel, inhuman or degrading treatment, and the right to security of the person. This includes requiring police to take steps to protect specific individuals in circumstances when they are aware of a serious and specific threat of violence. It also requires police to carry out an effective investigation into complaints of serious violence with effective participation by victim-survivors or the families of deceased victims. This is inherent in the rights themselves (and not simply or even necessarily an aspect of the right to a remedy), because without an effective investigation, the conduct complained of may continue, amounting to a form of public entity complicity.[footnoteRef:121] [121:  See, for example, UN Human Rights Committee, General Comment No 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant (CCPR/C/21/Rev.1/Add. 13, 26 May 2004), [8] (in particular concerning prohibition of torture and other ill-treatment).  See also, in relation to the European Convention on Human Rights, Tunikova v Russia (2021) (ECtHR, 3rd section), Apps Nos 55974/16 and ors, 14 December 2021 [114], [112]. It is also consistent with victims’ rights to an effective remedy, as required under the ICCPR and other treaties: UN Human Rights Committee, General Comment No 36: Article 6: right to life (CCPR/C/GC/36, 3 September 2019) [7], [19], [21], [27]; UN Human Rights Committee, General Comment No 35: Article 9 (Liberty and security of person) (CCPR/C/GC/35, 16 December 2014) [9]; UN Human Rights Committee, General Comment No 20: Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment) (HRI/GEN/1/Rev.1 at 30, 1994) [2], [8], [14].] 

In some jurisdictions, clear elaboration of authorities’ positive duties to take steps in specific cases (operational duties) has been a powerful way to improve responses for victim-survivors of rape, family violence, and other violent crime, and to ensure accountability where serious failures of the criminal justice system’s response occur.[footnoteRef:122] The relevant principles have been defined and elaborated in such a way as not to provide an inappropriate burden on public entities. They also provide a clear human rights grounding for recognition and promotion of victims’ rights in investigations in documents such as the Victims Charter. [122:  See, for example, Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 (United Kingdom – investigation for allegations of rape); Smith v Chief Constable of Sussex Police and Van Colle v Chief Constable of Hertfordshire Police [2008] UKHL 50 (United Kingdom – operational measures to protect life of person subject to immediate threat).] 

Duty to conduct an effective investigation into rape allegations
In Commissioner of Police of the Metropolis v DSD [2018] UKSC 11, the United Kingdom (UK) Supreme Court held that significant failures in a police investigation into crimes involving serious violence to persons by a private individual, including sexual assault, are unlawful under the UK’s Human Rights Act 1998. 
The case involved failures by the Metropolitan Police to properly investigate claims of sexual assault against John Worboys, a London taxi driver who was eventually convicted of attacks on 16 women, despite multiple victims reporting similar incidents over several years.  
The Court affirmed that the right to freedom from torture and cruel, inhuman or degrading treatment (‘other ill-treatment’) imposes on police an operational duty to conduct a proper investigation into allegations of serious violence, including when committed by private individuals. Lord Kerr, giving the main judgment, emphasised that, in order to be an effective deterrent, laws that prohibit conduct that would breach the prohibition of torture and other ill-treatment (such as laws prohibiting rape and sexual assault) must be rigorously enforced and complaints of such conduct must be properly investigated.[footnoteRef:123] [123:  Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 [24].] 

Lord Kerr recognised that ‘law enforcement and the investigation of crime involve a complex series of judgments and discretionary decisions’, and that only ‘obvious and significant shortcomings in the conduct of the police and prosecutorial investigation will give rise to the possibility of a claim’.[footnoteRef:124] In his view, rather than opening the floodgates to litigation, there was ‘no reason to suppose that the existence of a right under [the prohibition of torture and other ill-treatment] to call to account egregious errors on the part of the police in the investigation of serious crime would do other than act as an incentive to avoid those errors and to deter, indeed eliminate, the making of such grievous mistakes’.[footnoteRef:125] [124:  Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 [71]–[72].]  [125:  Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 [71].] 


Judicial interpretation of the Human Rights Act in Queensland has recognised positive duties owed by public entities to take positive steps in relation to the protection of rights under the Act, including operational duties.[footnoteRef:126] The definition of ‘act’ (relevant to determining whether or not conduct of a public entity is unlawful under section 58) also explicitly includes ‘a failure … to act’.[footnoteRef:127] However some earlier jurisprudence from Victoria may make it difficult for the full scope of obligations on public entities recognised in international human rights law and comparative jurisdictions to be applied in Queensland, including the right to an effective investigation inherent in certain rights.[footnoteRef:128] [126:  On positive obligations relating to the right to life generally, see Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022] QLC 21 [1452]; Explanatory Notes, Human Rights Bill 2018 (Qld) 19; Coroners Court of Queensland, Inquest into the Death of Selesa Tafaifa: Ruling in relation to the conduct of the Police Coronial Investigation (T Ryan, State Coroner, 20 June 2022) [43]. ]  [127:  Human Rights Act 2019 (Qld) sch 1 (Dictionary).]  [128:  See, for example, Bare v Independent Broad-Based Anti-Corruption Commission (2015) 326 ALR 198.] 

There has been significant clarification at the international level and in comparative jurisdictions of the link between positive duties to prevent and respond to crime and enjoyment of rights to life, freedom from torture and cruel, inhuman and degrading treatment, and security of the person in the past ten years, including by the UN Human Rights Committee, the European Court of Human Rights, and the UK Supreme Court.[footnoteRef:129]  In light of this, there may be scope to make the operational duties imposed by these rights on particular public entities, including duties to respond to real and immediate threats of violence towards an identified individual, and the duty of appropriate bodies to undertake an effective investigation into complaints of serious personal violence, even clearer. One way to do this could be through an interpretive note to section 8 of the Human Rights Act (Meaning of compatible with human rights). [129:  See, for example, Commissioner of Police of the Metropolis v DSD [2018] UKSC 11 (United Kingdom) (investigation for allegations of rape); Tunikova v Russia (2021) (ECtHR, 3rd section), Apps Nos 55974/16 and ors, 14 December 2021 [114], [112] (operational and investigative responses to allegations of domestic violence); UN Human Rights Committee, General Comment No 35: Liberty and security of person (CCPR/C/GC/35, 16 December 2014) [9]. ] 

Recommendation 4.1
[bookmark: _Toc169932265]The Human Rights Act should be amended to insert legislative guidance clarifying that in some circumstances acting compatibly with human rights will require relevant public entities to take positive steps to prevent and respond to risks and allegations of harm.
[bookmark: _Toc171346803]Recognise victim and public interests in criminal trials 
Currently, section 31(1) of the Human Rights Act provides that a person charged with a criminal offence or a party to a civil proceeding has the right to a competent, independent and impartial court or tribunal after a fair and public hearing.
In contrast, the equivalent right under section 21 of the Human Rights Act 2004 (ACT) states that everyone has the right to have criminal charges, and rights and obligations recognised by law, decided by a competent, independent and impartial court or tribunal after a fair and public hearing.
The ACT Supreme Court considered the relevance of this section to victims’ rights within criminal proceedings in the case of R v QX (No 2) [2021] ACTSC 244. It affirmed, referring in part to UK jurisprudence on the right to a fair trial, that a fair trial involves a ‘triangulation of interests’, taking into account the position of the accused, the victim and his or her family, and the public.[footnoteRef:130] It also acknowledged the close relationship between the right to a fair hearing and the right to equality, noting that particular rules and practices to support vulnerable victims or witnesses can ensure that they are treated fairly. The court confirmed that the appointment of an intermediary, in and of itself, does not engage an accused’s right to a fair hearing or their right to examine witnesses on the same terms as the prosecution. [130:  R v QX (No 2) [2021] ACTSC 244 [106], citing Attorney-General’s Reference (No 3 of 1999) [2001] 2 AC 91 at 118.] 

This jurisprudence, and in particular the recognition of a triangulation of interests in criminal trials between the accused, a victim and their family, and the public, is already relevant to interpretation of the scope of the right to a fair hearing, and any justified limitations on it, as currently expressed in the Queensland Human Rights Act.[footnoteRef:131] However, the Independent Reviewer could consider whether there is benefit in making the interests of victims and their families and the public more explicit by an amendment to the wording of the right to a fair hearing as it relates to criminal trials (similar to that in section 21 of the Human Rights Act 2004 (ACT)). [131:  Note that it has also been referred to by the Supreme Court of Victoria in determining the scope and application of fair trial rights: Ragg v Magistrates’ Court of Victoria [2008] VSC 1 [77]. ] 

Alternatively, the Independent Reviewer may consider recommending inclusion of certain specific minimum guarantees for victims in the Human Rights Act. For example, the Victorian Law Reform Commission’s 2016 Report on the Role of Victims of Crime in the Criminal Trial Process recommended that the Victorian Charter of Human Rights and Responsibilities Act 2006 be amended to include a right for a victim of a criminal offence to have minimum guarantees including to be acknowledged as a participant with an interest in the proceedings, to be treated with respect at all times and to be protected from unnecessary trauma, intimidation and distress when giving evidence.[footnoteRef:132] This may be a more straightforward and easily understood way to recognise and uphold the interests that victims have in criminal proceedings.   [132:  Victorian Law Reform Commission, The Role of Victims of Crime in the Criminal Trial Process (Report, August 2016) xxi.  ] 

Recommendation 4.2
The Human Rights Act could be amended to more explicitly recognise victim and public interest rights in criminal trials, for example by:
· amending section 31(1) of the Human Rights Act to recognise that ‘everyone’ has rights to a fair hearing in criminal proceedings
· including a right for a victim of a criminal offence to have certain specific minimum guarantees, including: to be acknowledged as a participant with an interest in the proceedings; to be treated with respect at all times; and to be protected from unnecessary trauma, intimidation, and distress when giving evidence.
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