[image: ]
	Page 3


Our reference: BNE5418948
23 July 2025
Mr Luke Twyford
Chairperson
Child Death Review Board
Queensland Family & Child Commission

By email only: SRCSAR@qfcc.qld.gov.au


Dear Mr Luke Twyford and members of the Child Death Review Board
Submission by the Queensland Human Rights Commission to the Child Death Review Board’s Review of System Responses to Child Sexual Abuse
Thank you for the opportunity to provide a submission to the Queensland Child Death Review Board (the Board) regarding the Review of System Responses to Child Sexual Abuse (the Review).
The Queensland Human Rights Commission (the Commission) appreciates being consulted on this important matter and acknowledges the important work being done by the Board to strengthen the laws, policies, procedures and practices that protect children from sexual abuse in Queensland. 
This submission responds to the Board’s call for public submissions and the June Progress Report by addressing the following:
· The human rights of children in the context of child sexual abuse, including the obligations on public entities to protect these rights.
· The impacts of the blue card system and the importance of balancing relevant rights and interests in any recommendations for reform.
· Evidence based systems for preventing child sexual abuse, including the reportable conduct scheme and development of a national working with children check framework.
Recommendations 
The Commission urges the Board, in making its recommendations, to:
· Ensure any recommendations for blue card system reforms or in relation to an alternative screening system for kinship carers are demonstrably proportionate and based on clear evidence of increased safety for children (Recommendation 1);
· Avoid recommendations for reform to the blue card system that will have unjustifiable and disproportionate impacts on Aboriginal and/or Torres Strait Islander (First Nations) peoples (Recommendation 2);
· Prioritise the need for investment in early intervention, therapeutic models and whole-of-system accountability (Recommendation 3).
Public entities are obliged to protect children from sexual abuse which violates their human rights 
Every child in Queensland has the right to be safe and protected from harm. Child sexual abuse is a devastating and damaging violation of children’s rights. 
Right to protection
The Human Rights Act 2019 (Qld) (Human Rights Act) recognises the special vulnerability of children and provides for the protection of children in the following terms:
26(2) Every child has the right, without discrimination, to the protection that is needed by the child, and is in the child’s best interests, because of being a child.
Section 26(2) requires more than non-interference, it requires positive measures for protection of children by society and the State.[footnoteRef:2]  [2:  Explanatory Notes, Human Rights Bill 2018 (Qld) 22.] 

The scope of section 26 is informed by the United Nations Convention on the Rights of the Child (the Convention), which elaborates on the rights of children.[footnoteRef:3] The Convention recognises: [3:  Convention on the Rights of the Child, UN Doc A/RES/44/25 (20 November 1989, entered into force generally on 2 September 1990) arts 5, 12, 18; Explanatory Notes, Human Rights Bill 2018 (Qld) 22; Certain Children v Minister for Families and Children [2016] VSC 796; 51 VR 473 [146]. ] 

· children must be protected from all forms of sexual exploitation and abuse;[footnoteRef:4] [4:  Convention on the Rights of the Child art 34.] 

· the best interests of the child shall be a primary consideration in all actions concerning children;[footnoteRef:5]  [5:  Convention on the Rights of the Child art 3(1).] 

· respect for a child’s inherent right to life, survival, and development;[footnoteRef:6] and [6:  Convention on the Rights of the Child art 6.] 

· every child has the right to a standard of living adequate for the child’s physical, mental, spiritual, moral, and social development.[footnoteRef:7] [7:  Convention on the Rights of the Child art 27.] 

Article 34 should be read in conjunction with Article 19 of the Convention, which provides that: 
(1) States Parties shall take all appropriate legislative, administrative, social, and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 
(2) Such protective measures should, as appropriate, include effective  procedures for the establishment of social programmes to provide  necessary support for the child and for those who have the care of the  child, as well as for other forms of prevention and for identification,  reporting, referral, investigation, treatment and follow-up of instances of  child maltreatment described heretofore, and, as appropriate, for  judicial involvement. 
Article 39 of the Convention also provides for measures to ensure recovery and reintegration of child victims: 
States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse, torture or any other form of cruel, inhuman or degrading treatment or punishment, or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect, and dignity of the child.
Best interests of the child
Every decision, policy, and law concerning children should be able to demonstrate that the child’s best interests have been a primary consideration.[footnoteRef:8] Requiring that actions taken be in the ‘best interests’ of the child aims to ensure the full and effective enjoyment of all rights recognised in the Convention, and the holistic development of the child.[footnoteRef:9] The justification for this is the special situation of a child given their dependency, maturity, legal status and, often, voicelessness – if their interests are not highlighted, they can be overlooked.[footnoteRef:10] [8:  United Nations Committee on the Rights of the Children, General Comment No 14 (2013) on the right of the child to have his or her best interests taken as a primary consideration (art 3, para 1) UN Doc CRC/C/GC/14 (29 May 2013) (‘CRC General Comment No 14’) [14].]  [9:  CRC General Comment No 14 [4] . ]  [10:  CRC General Comment No 14 [37]. ] 

A child’s best interests are dynamic and should be adjusted and defined on an individual basis.[footnoteRef:11] The Committee on the Rights of the Child suggests an assessment of best interests considers: [11:  CRC General Comment No 14 [11], [32]] 

· the child’s views;
· the child’s identity; 
· preservation of the family environment and maintaining relations;
· care, protection and safety of the child;
· situation of vulnerability;
· the child’s right to health; and
· the child’s right to education.[footnoteRef:12] [12:  CRC General Comment No 14 [52]–[79].] 

Children’s cultural rights
The special importance of human rights to First Nations peoples is acknowledged in both the preamble to the Human Rights Act and under section 28. Section 28 protects the distinct cultural rights of First Nations peoples. This includes a right for members of First Nations communities to enjoy, maintain, control, protect, and develop their kinship ties.[footnoteRef:13]  [13:  Human Rights Act 2019 (Qld) s 28(2).] 

Relevant to the scope of the Review, First Nations children must be supported to maintain cultural and kinship connections through early childhood education and care, police and blue card systems.
Impact of child sexual abuse on children’s human rights
The devastating and lasting impacts of child sexual abuse are well documented.
A recent study on the prevalence and impact of child maltreatment highlighted that child maltreatment, including sexual abuse, is associated with severe mental, physical and behavioural harms, both in childhood and throughout adulthood. The study found:
· associations between child maltreatment and mental health disorders including major depressive disorder, generalised anxiety disorder, post-traumatic stress disorder and alcohol use disorder;
· associations between child maltreatment and health risk behaviours including suicide and self-harm, binge drinking, cannabis dependence, obesity and smoking; and
· associations between child maltreatment and health service use.[footnoteRef:14] [14:  The Australian Child Maltreatment Study, The prevalence and impact of child maltreatment in Australia: Findings from the Australian Child Maltreatment Study (Brief Report, 2023).] 

When systems to prevent child sexual abuse fail, such as through poor safeguarding, underreporting, or inadequate responses, the rights of children are profoundly limited. 
Public entities are obliged to protect children’s rights
The Human Rights Act requires public entities to properly consider human rights when making decisions and to make decisions compatibility with human rights.[footnoteRef:15] This means public entities including relevant Queensland Government departments and frontline agencies must act to proactively protect children against sexual abuse and, when required, respond with trauma-informed, appropriate and systemic measures. [15:  Human Rights Act 2019 (Qld) s58. ] 

Blue card system reforms must be evidence-based, rights-respecting and proportionate 
Working with children checks (blue cards) are an important component of Queensland’s child safety system and assist to protect children’s human rights. The Commission supports the Board to make recommendations for necessary improvements to strengthen the blue card system. However, in doing so it is important to acknowledge the blue card system is just one component of the child safety system, and the protections it can provide are limited, noting the existing blue card assessment process only prevents employment where there has been a criminal charge or conviction.
Any recommendations made for changes to the blue card system must carefully balance the competing rights and interests of impacted parties. While the safety and best interests of children must remain paramount, it is also important to ensure the system does not disproportionately detriment other groups, particularly First Nations persons, in our community. 
Blue cards – impact on human rights
The blue card system limits a number of rights protected by the Human Rights Act, including:
Right to privacy, section 25 
Section 25 of the Human Rights Act provides that a person has the right not to have their privacy, family, home, or correspondence unlawfully or arbitrarily interfered with. In ZZ v Secretary, Department of Justice, the court found that because of the ‘intrinsic connection between employment, dignity and the private life of individuals’, the right to privacy should be read as protecting against arbitrary restrictions on employment’.[footnoteRef:16] As such, by preventing persons with relevant criminal or disciplinary histories from obtaining a blue card, and therefore employment, the blue card scheme limits the right to privacy. The impact on the right will be more significant in regional and remote communities where many of the limited employment industries, such as education and health, typically require blue cards.  [16:  ZZ v Secretary, Department of Justice [2013] VSC 267 [87].] 

Whether or not that limit is arbitrary will depend on whether the limit is ‘capricious, unpredictable or unjust, or unreasonable in the sense of not being proportionate to a legitimate aim sought’.[footnoteRef:17] Any limits on employment created by the blue card system are unlikely to be considered to be capricious or unpredictable, but must be carefully balanced to ensure they are not disproportionate to their aim.  [17:  Jurecek v Director, Transport Safety Victoria [2016] VSC 285.] 

Significant concerns have been raised that the blue card system is not proportionate to its aim. As noted in the Board’s Review of System Responses to child sexual abuse: Progress Report 2 (the Progress report), a significant percentage of negative notices (refusal of a blue card) have been overturned on appeal to the Queensland Civil and Administrative Tribunal.[footnoteRef:18] This indicates the legislative settings are not facilitating proportionate responses to applications. Commentators have also consistently raised concerns that a blue card may be denied on the basis of crimes which do not have any connection to the harming of a child e.g., unlawful entry to a motor vehicle for the purpose of committing and indictable offence.[footnoteRef:19] [18:  Child Death Review Board, Review of system responses to child sexual abuse review: Progress Report 2, (June 2025, Progress report). ]  [19:  Working With Children (Risk Management and Screening) Act 2000 (Qld), schedule 2. ] 

Right to equality and recognition before the law, section 15 
The right to recognition and equality before the law encompasses the right to recognition as a person before the law and the right to enjoy the person’s human rights without discrimination, as well as the right to equal and effective protection against discrimination.[footnoteRef:20] The Human Rights Act defines discrimination to include ‘direct discrimination or indirect discrimination’, within the meaning of the Anti-Discrimination Act 1991 (Qld) (Anti-Discrimination Act). At a minimum, therefore, it extends to protect against discrimination on the grounds recognised in the Anti-Discrimination Act. Those grounds include race.[footnoteRef:21]  [20:  Human Rights Act 2019 (Qld) s15. ]  [21:  Anti-Discrimination Act 1991 (Qld) ss 7(f), (g) and (h). Impairment is defined in Anti-Discrimination Act 1991 (Qld) sch 1.] 

Direct and indirect discrimination are defined in the Anti-Discrimination Act. Direct discrimination occurs when ‘a person treats, or proposes to treat, a person with an attribute less favourably than another person without the attribute is or would be treated in circumstances that are the same or not materially different’.[footnoteRef:22] Indirect discrimination occurs ‘if a person imposes, or proposes to impose, a term’ (which includes a condition, requirement or practice) ‘(a) with which a person with an attribute does not or is not able to comply; and (b) with which a higher proportion of people without the attribute comply or are able to comply; and (c) that is not reasonable’.[footnoteRef:23]  [22:  Anti-Discrimination Act 1991 (Qld) s 10.]  [23:  Anti-Discrimination Act 1991 (Qld) s 11.] 

While the blue card system applies to everyone regardless of race, it has a disproportionate impact on First Nations peoples, who due systemic and institutional racism are overrepresented in the criminal justice system and are more likely to have a criminal history which excludes them from getting a blue card. In this sense, the blue card system creates a requirement that First Nations persons, due to their race, may be unable to comply with and which may not be reasonable in certain circumstances (indirect discrimination). This limits First Nations persons’ right to equality. 
The reasons for First Nations person’s overrepresentation in the justice system are inextricably linked with dispossession, colonisation, discrimination, and experiences of systemic and institutional racism.[footnoteRef:24] Colonisation and dispossession, which involved the forced removal of First Nations peoples from their lands, the attempted destruction of their cultures, and the introduction of discriminatory laws and policies, has led to profound and lasting inequalities. Today, these historical injustices are reflected in significant disparities in health, education and housing - which create the conditions conducive to offending.  [24:  Youth Justice Reform Select Committee, Inquiry into ongoing reforms to the youth justice system and support for victims of crime (Interim Report, April 2024) 8; National Children’s Commissioner, Australian Human Rights Commission, ‘Help Way Earlier!’ How Australia can transform child justice to improve safety and wellbeing (21 June 2024) 98–101.] 

Additionally, there is clear evidence of institutional racism within Queensland’s criminal justice system.[footnoteRef:25] In Queensland, a First Nations adult is seven times more likely to be arrested than a non-First Nations adult.[footnoteRef:26] Indigenous children are also more likely to be arrested than non-Indigenous children, ‘even after factors such as the offence, offending history and background factors are taken into account’.[footnoteRef:27] First Nations children in Queensland ‘are [also] less likely to receive a diversion decision, and less likely to be granted bail’, as well as being disproportionately exposed to the watchhouse system.[footnoteRef:28] [25:  Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (Report No 133, 28 March 2018) 434. ]  [26:  Weatherburn D et al., Toards a theory of Indigenous contact with the criminal justice system (Research report 32, Australian Institute of Criminology) vii.]  [27:  Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (Report No 133, 28 March 2018) 453.]  [28:  Queensland Family & Child Commission, Who’s responsible: Understanding why young people are being held longer in Queensland watch houses (30 November 2023) 5.] 

The disproportionate impact of the blue card system on First Nations persons can be observed in the statistics on blue card rejection. In 2021, evidence presented to Queensland Parliament flagged that First Nations people account for 5% of blue card applicants but make up 22% of rejected applicants. This may be an underreported problem, as anecdotal evidence was also provided that many First Nations people do not apply for blue cards due to the known barriers.[footnoteRef:29]  [29:  Evidence to Legal Affairs and Safety Committee, Queensland Parliament, Inquiry into the Working with Children (Indigenous Communities) Amendment Bill 2021, Brisbane, 25 October 2021, 2 (Robbie Katter MP).] 

Where a First Nations person is unable to obtain alternative appropriate employment within their local area, the blue card system will create a barrier to employment for First Nations people, worsening unemployment and deepening social and economic inequality in First Nations communities.
Right to protection of families and children, section 26; cultural rights, section 28 
Section 26 of the Human Rights Act provides that (1) families are entitled to be protected by society and state and (as above) (2) every child has the right, without discrimination, to the protection that is needed by the child, and is in the child’s best interests, because of being a child.[footnoteRef:30] [30:  Queensland Aboriginal and Torres Strait Islander Child Protection Peak Limited, Submission No. 007 to Legal Affairs & Safety Committee, Working with Children (Indigenous Communities) Amendment Bill 2021 (22 November 2021) 4.] 

Section 28 of the Human Rights Act recognises the special importance of human rights for First Nations peoples and explicitly protects their distinct cultural rights as Australia’s first peoples to enjoy, maintain, control, protect and develop their identity and cultural heritage. It further protects the right of First Nations peoples to use their language and enjoy their kinship ties.[footnoteRef:31] [31:  Human Rights Act 2019 (Qld) s28. ] 

As foster and kinship carers are currently required to obtain a blue card, the blue card system contributes to the removal of children from their families and communities limiting families’ and children’s rights to protection and to culture. The removal of children introduces additional risks of sexual abuse due to the child’s heightened vulnerability, isolation from their families and communities, and potentially less stable living situation.[footnoteRef:32]  [32:  Royal Commission into Institutional Responses to Child Sexual Abuse (Final Report, 2017) vol 12, 12.] 

The Commission understands the requirement for kinship carers to hold a blue card will be removed pending the development of a new screening framework that is fit-for-purpose and culturally safe.[footnoteRef:33] The Commission urges the Board to consider the above impacts on rights when making recommendations in relation to any new screening framework.  [33:  Working with Children (Risk Management and Screening) and Other Legislation Amendment Bill 2024.] 

The Board’s obligations with respect to human rights
The Human Rights Act provides a framework for robust decision-making. It seeks to ensure policy and legislation is effective and does not create more harm than is necessary to achieve its purpose. A human rights compatible approach to blue cards will create more effective, sustainable solutions that will enhance child safety and will not disproportionately limit the rights of members of our community.
Public entities are to properly consider human rights when making decisions and to make decisions compatibility with human rights.[footnoteRef:34] As the Board is a public entity,[footnoteRef:35] the Board must properly consider human rights and make decisions compatibly with human rights, including when developing recommendations in relation to the blue card system and any alternative screening system for kinship carers.[footnoteRef:36] [34:  Human Rights Act 2019 (Qld) s 58.]  [35:  Human Rights Act 2019 (Qld) s 9.]  [36:  Human Rights Act 2019 (Qld) s 58.] 

A decision will be compatible with human rights where it does not limit human rights or where any limits are reasonable and justifiable.[footnoteRef:37] In determining whether a limit is justifiable several factors must be considered. First, the limit must be for a legitimate purpose and there must be a rational connection between the limit on rights and the legitimate purpose (in other words, the limit must help to achieve the purpose). Additionally, there must be no less restrictive, reasonably available alternative and the limit on rights must be proportionate, taking into account the importance of the purpose of the limitation and of preserving the relevant rights.[footnoteRef:38] [37:  Human Rights Act 2019 (Qld) s 13. ]  [38:  Human Rights Act 2019 (Qld) s 13.] 

The protection of children from abuse is a legitimate purpose and the limitation of others’ rights in service of the fulfillment of children’s rights to protection in their best interests will often be justifiable. However, any limit on others’ rights must be shown to be least restrictive and capable of achieving its purpose to protect children. 
When considering these elements of the compatibility analysis, it is relevant that a blue card is just one tool in the broader system for keeping children safe and does not, of itself, guarantee safety.[footnoteRef:39] As noted by the Board’s Progress report, the existing assessment process only prevents employment where there has been a criminal charge or conviction and does not raise alarms about the conduct of individuals who are yet to be convicted.[footnoteRef:40]  [39:  Queensland Family & Child Commission Keeping Queensland’s children more than safe: Review of the blue card system (Report, 2017) 5-7.]  [40:  Child Death Review Board, Review of System Responses to Child Sexual Abuse (Progress Report 2, June 2025) 3.] 

The case of former Queensland childcare worker Ashley Paul Griffith provides a stark example of the limitations of the blue card system. Despite more than one complaint being made against Ashley Paul Griffith to his employers, until the date of his arrest on 1,623 charges of child abuse, Griffith met all requirements to obtain and maintain a blue card.[footnoteRef:41]  [41:  Child Death Review Board, Review of System Responses to Child Sexual Abuse (Progress Report 2, June 2025) 3.] 

The Commission urges that any recommendations for changes to the blue card system or in relation to the development of an alternative screening system for kinship carers take a least restrictive approach which is demonstrably proportionate and based on clear evidence of increased safety for children (Recommendation 1) and do not have unjustifiable and disproportionate impacts on First Nations peoples (Recommendation 2). 
For further commentary by the Commission on the impact of the blue card system on human rights, please see:
· 10 July 2024, Working with Children (Risk Management and Screening) and Other Legislation Amendment Bill 2024, available here.[footnoteRef:42]  [42:  Queensland Human Rights Commission, Submission No 18 to Education to Employment, Training 
and Skills Committee, Working with Children (Risk Management and Screening) and Other Legislation Amendment Bill 2024 (10 July 2024).] 

· 22 November 2021, Working with Children (Indigenous Communities) Amendment Bill 2021, available here.[footnoteRef:43]  [43:  Queensland Human Rights Commission, Submission No 10 to Legal Affairs and Safety Committee, Working with Children (Indigenous Communities) Amendment Bill 2021 (22 November 2021).] 

Beyond blue cards – evidence-based systems for preventing child sexual abuse 
In recognition of the limitations of the blue card system and its potential to impact others’ rights, the Commission urges the Board, in making its recommendations, to prioritise the need for investment in early intervention, therapeutic models and whole of system accountability (Recommendation 3). 
This includes a reportable conduct scheme, which will commence mid-next year.[footnoteRef:44] The Commission is also supportive of the development of a nationally consistent working with children check framework which will ensure children receive equal legal protection against the risk of sexual abuse across Australia.[footnoteRef:45] [44:  Child Safe Organisations Act 2024 (Qld). ]  [45:  Royal Commission into Institutional Responses to Child Sexual Abuse (Working with Children Checks Report) 50.] 

Preventing child sexual abuse perpetrated by children
Additionally, the Commission is cognisant that while the Ashley Paul Griffith matter concerned an adult perpetrator, up to one third of child sexual abuse is perpetrated by people under the age of 18.[footnoteRef:46] In Queensland, the Government has taken a ‘tough on crime’ approach to crime committed by children. This approach is poorly evidenced and is unlikely to lead to lower crime rates in the long run.[footnoteRef:47] In relation to the prevention of child sexual abuse committed by children, the Commission urges an approach which favours prevention and intervention.  [46:  Ian Nisbet, 'Adolescent sex offenders: A life sentence?' (2010) vol. 32 InPsych, Issue 4.]  [47:  See for example: Queensland Family & Child Commission, Exiting youth detention (June 2024) 12; Australian Institute of Health and Welfare (2023); Committee on the Rights of the Child, General Comment No. 24 (2019) on Children’s Rights in the Child Justice System, UN Doc CRC/C/GC/24 (18 September 2019) [2], [22]-[23].] 

Recent research conducted in Queensland involving 1,400 children who have been processed for sexual offences, found that treatment by the Griffith Youth Forensic Service involving specialised, trauma-informed, community-based treatment achieved reduced offending across different categories of offences, and most relevantly, achieved a 78-90% reduction in sexual reoffending between 2010 and 2024.[footnoteRef:48] This study offers clear evidence that specialist, community-based intervention is substantially more successful than punishment in reducing offending. [48:  Jesse Cale et al, 'A quasi-experimental evaluation of a specialized treatment service for youth adjudicated for sexual offences in Queensland, Australia' (2025) vol. 99 Journal of Criminal Justice 102462.] 

The Commission is grateful for the opportunity to contribute to the Review and would welcome any further requests for engagement to support the review process.
If you have any questions regarding this correspondence, please do not hesitate to contact me on the details below. 

Yours sincerely
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Scott McDougall
Commissioner
T 07 3021 9123 | E scott.mcdougall@qhrc.qld.gov.au 
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