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[bookmark: _Ref198017073]This appeal raises a question of statutory construction.[footnoteRef:1] The task of construing a statutory provision is informed by the text, context and purpose of the provision.[footnoteRef:2] Where words in a statutory provision are capable of more than one meaning, a choice must be made between those meanings.[footnoteRef:3] That choice, which permits of only “one right answer”[footnoteRef:4] is informed by application of s 48 of the Human Rights Act 2019[footnoteRef:5] which obliges a court, as “a canon of construction”[footnoteRef:6] operating upon constructional choices which the language of s 22 of the Corrective Services Act 2006 permits,[footnoteRef:7] to take into account human rights referred to in Part 2 of the HR Act.[footnoteRef:8] Sections 48(1) and (2) of the HR Act mandate that the option that is “compatible with human rights” (s 48(1)) or, if neither is, is “most compatible with human rights” (s 48(2)) is to be adopted, provided it is possible to do so consistently with the purpose of s 22.[footnoteRef:9]  [1:  	Giving rise to the Queensland Human Right Commission’s ability to intervene in and be joined as a party to this proceeding: s 51(1)(b) Human Rights Act 2019.]  [2:  	Momcilovic v The Queen (2011) 245 CLR 1 at 52 [56] (French CJ); SZTAL v Minister for Immigration and Border Protection & Anor (2017) 262 CLR 362 at 368 [14] (Kiefel CJ, Nettle and Gordon JJ).]  [3:  	Jones v Director of Public Prosecutions [1962] AC 635 at 662; Esso Australia Pty Ltd v Australian Workers’ Union (2017) 263 CLR 551 at 589 [71] (Gageler J). ]  [4:  	Minister for Immigration and Border Protection v SZVFW (2018) CLR 541 at 565 [54] (Gageler J), 582 [127] (Edelman J).]  [5:  	Which applies to legislation introduced prior to the introduction of the HR Act: s 108(1) HR Act. ]  [6:  	Momcilovic v The Queen (2011) 245 CLR 1 at 92 [170] (Gummow J) (Hayne J agreeing at [280]); Athwal v State of Queensland (2023) 16 QR 218 at [93] (Mitchell AJA).]  [7:  	Momcilovic v The Queen (2011) 245 CLR 1 at 50 [50] (French CJ); Slaveski v Smith (2012) 34 VR 206 at [24] (Warren CJ, Nettle and Redlich JJA); DPP (Vic) v Smith (2024) 98 ALJR 163 at [57]-[58] (Gageler CJ, Gleeson, Jagot and Beech-Jones JJ); [144], [159] (Edelman J); Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [111] (Martin J).]  [8:  	Victoria Police Toll Enforcement v Taha (2013) 49 VR 1 at [27] (Nettle JA). 	]  [9:  	That is because the interpretation that will best achieve the purpose of the CS Act is to be preferred to any other interpretation: s 14A Acts Interpretation Act (Qld); The Queen v A2 and Others (2019) 269 CLR 507 at [37] (Kiefel CJ and Keane J). In R v Momcilovic (2010) 25 VR 436 and Momcilovic v The Queen (2011) 245 CLR 1, the Victorian Court of Appeal and the High Court rejected the argument that s 32(1) of the Charter of Human Rights and Responsibilities Act 2006 (Vic)  was intended to reflect the approach to s 3(1) of the Human Rights Act (UK) adopted by the House of Lords in Ghaidan v Mendoza that the court where necessary could “depart from the intention of the Parliament which enacted the legislation.”] 

If for the reasons relied on by the Appellant in the Appellant’s Outline of Argument, the words “assisted reproductive technology” in s 22(1)(a) of the CS Act, permit two competing constructional choices: 
(a) 	expansively, to include participation in all steps along the way to reproducing human life, including oöcyte cryopreservation (egg freezing) (as determined by the learned primary judge); or, 
(b)	narrowly, to participation in technology the goal of which is to lead directly to the reproduction of human life (implantation of a fertilized egg in the uterus) (as contended for by Ms Smith), 
application of the HR Act supports the Appellant’s construction as being correct.[footnoteRef:10]  [10:  	The human rights analysis is accordingly relevant, having regard to the second order sought in the Notice of Appeal (Appeal Record Book (ARB) 1, Tab 1, p 2).] 

BACKGROUND
The factual background is set out in paragraphs [1] to [10] of the AOA. 
 STATUTORY FRAMEWORK
Section 48 of the HR Act relevantly provides: 
48	Interpretation
(1)	All statutory provisions must, to the extent possible that is consistent with their purpose, be interpreted in a way that is compatible with human rights. 
(2)	If a statutory provision can not be interpreted in a way that is compatible with human rights, the provision must, to the extent possible that is consistent with its purpose, be interpreted in a way that is most compatible with human rights. …

Human rights in Queensland are provided for in Part 2 of the HR Act. Before the primary judge and in this appeal, the Appellant relied on the right to health services provided for in s 37(1) of the HR Act[footnoteRef:11] and, the right to humane treatment when deprived of liberty provided for in s 30(1) of the HR Act.[footnoteRef:12] [11:  	AOA at [52]-[55].]  [12:  	AOA at [56]-[58].] 

The phrase “compatible with human rights” used in s 48(1) and (2) is defined in s 8 as follows: 
8	Meaning of compatible with human rights
An act, decision or statutory provision is compatible with human rights if the act, decision or provision– 
(a) does not limit a human right; or 
(b) limits a human right only to the extent that is reasonable and demonstrably justified in accordance with section 13. 

It is apparent from s 8(b) that the legislature is permitted, to an extent, to interfere with human rights. In identifying the extent of permissible interference, s 13 provides: 
13 	Human rights may be limited
(1) A human right may be subject under law only to reasonable limits that can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom. 
(2) In deciding whether a limit on a human right is reasonable and justifiable as mentioned in subsection (1), the following factors may be relevant – 
(a) the nature of the human right; 
(b) the nature of the purpose of the limitation, including whether it is consistent with a free and democratic society based on human dignity, equality and freedom; 
(c) the relationship between the limitation and its purpose, including whether the limitation helps to achieve the purpose; 
(d) whether there are any less restrictive and reasonably available ways to achieve the purpose;  
(e) the importance of the purpose of the limitation; 
(f) the importance of preserving the human right, taking into account the nature and extent of the limitation on the human right; 
(g) the balance between the matters mentioned in paragraphs (e) and (f).

Section 13, in effect, embodies a proportionality test[footnoteRef:13] to determine whether the potential interpretations are justified before the ultimate meaning of the provision is ascertained. Compatibility with human rights is to be considered[footnoteRef:14] in three stages: engagement,[footnoteRef:15] limitation,[footnoteRef:16] and justification.[footnoteRef:17] The onus (which is stringent) rests with the Respondent to establish, at least, justification.[footnoteRef:18] [13:  	Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [104]-[105] (Martin J).]  [14:  	Austin BMI Pty ltd v Deputy Premier (2023) 16 QR 377 at [306] (Freeburn J).]  [15:  	A measure will engage a human right if the right is relevant or apparently limited: Austin BMI Pty ltd v Deputy Premier (2023) 16 QR 377 at [306(a)] (Freeburn J).]  [16:  	A measure will limit a human right for the purposes of s 8 of the HR Act if it placed limitations or restrictions on, or interferes with, the human rights of a person. This involves considering whether the impact comes within the scope of the right: Austin BMI Pty ltd v Deputy Premier (2023) 16 QR 377 at [306(b)] (Freeburn J).]  [17:  	A limit will be justified if it satisfies the proportionality test in s 13 of the HR Act: Austin BMI Pty ltd v Deputy Premier (2023) 16 QR 377 at [306(c)] (Freeburn J).]  [18:  	Austin BMI Pty ltd v Deputy Premier (2023) 16 QR 377 at [307] (Freeburn J).] 

SUBMISSIONS 
Engagement of the s 30 and s 37 rights
Section 37 of the HR Act relevantly provides: 
37	Right to health services
	(1)	Every person has the right to access health services without discrimination.
[bookmark: _Ref199415887][bookmark: _Ref199326074]“Every person” includes prisoners.[footnoteRef:19] The primary judge accepted[footnoteRef:20] that privately funded “assisted reproductive technology”, which his Honour found included egg freezing, was an available health service[footnoteRef:21] and there was no dispute below, or in this appeal, that the service sought by the Appellant is a “health service”.[footnoteRef:22] Indeed, for s 22(1) to have application, approval must have been sought “to be examined or treated by a health practitioner”, clear indicia of the provision of a “health service”.  [19:  	s 11(1) HR Act; Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [81] (Martin J)]  [20:  	PJ [11], [60] (ARB 1, Tab 6, pp 12 to 13, 22 to 23).]  [21:  	Consistently with Castles v Secretary, Department of Justice (2010) 28 VR 141 at [5], [123] (Emerton J). ]  [22:  	Respondent’s Outline of Submissions at [38], [42].] 

Regardless of whether the broad or narrow construction of s 37(1) is adopted,[footnoteRef:23] there ought to be no room for doubt[footnoteRef:24] that the Appellant is being indirectly discriminated against on the basis of her sex[footnoteRef:25] because, as a female, she is biologically limited in her ability to become a genetic parent to a much greater extent than males in her situation.[footnoteRef:26] While his Honour found that the expansive construction “ensures equality”, there nevertheless remains discrimination of the Appellant, in her ability to become a genetic parent, because as a female with a limited reproductive window, she cannot access egg freezing to preserve her ability to safety become a genetic parent post-release. Pursuant to Article 12 of the Convention on the Elimination of All Forms of Discrimination against Women, “State Parties shall take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure, on a basis of equality of men and women, access to health care services, including those related to family planning.”[footnoteRef:27] In this regard, it has been recognised that:  [23:  	AOS at [54]; OAA-G at [30]. The Commission supports the broader construction preferred by the Appellant, as (i) it is consistent with the approach taken to the use of words ‘without discrimination’ in determining the scope of rights in international human rights law, (ii) it is consistent with the interpretation of other rights in the HR Act using the same formulation, and (iii) the narrower construction would make s 37(1) redundant (see s 48(3) HR Act; A-G’s submissions fn 61). However, the Commission submits that this issue does not need to be decided in this appeal. ]  [24:  	And as such, it is not necessary for this Court to resolve the issue of what “without discrimination” means in s 37. ]  [25:  	Sch 1 HR Act definition of “discrimination”, “sex”; ss 7(a), 8(a) Anti-Discrimination Act 1991 and “indirect discrimination” s 9, 11 Anti-Discrimination Act 1991.]  [26:  	While some imprisoned men may, for a variety of reasons, wish to have their sperm frozen so as to ensure their ability to reproduce after the expiry of their term of imprisonment, women are uniquely disadvantaged by the primary judge’s construction because of biological limitations inherent in female reproduction. ]  [27:  	Convention on the Elimination of All Forms of Discrimination Against Women, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 1981) art 12.] 

(a) “[g]ender equality requires that the health needs of women, different from those of men, be taken into account and appropriate services provided for women in accordance with their life cycles”;[footnoteRef:28]  [28:  	Committee on Economic, Social and Cultural Rights, General Comment No 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22 (1 May 2016) at [25].] 

(b)  “[s]eemingly neutral laws, policies and practices can perpetuate already existing gender inequalities and discrimination against women. Substantive equality requires that laws, policies and practices do not maintain, but rather alleviate, the inherent disadvantage that women experience in exercising their right to sexual and reproductive health.”[footnoteRef:29] [29:  	General Comment No. 22 at [27].] 

The equal application of a blanket prohibition on prisoners engaging in both “egg freezing” and “sperm freezing”, is indirectly discriminatory against female prisoners of childbearing age because it disproportionately impacts women due to their biological reproductive capabilities. The Respondent’s submission (at ROS [80]) that “the Appellant’s construction does not result in a fairer, less discriminatory application of the prohibition to those in custody” cannot be maintained. The submissions made by the Attorney-General at OAA-G [34]-[36] concern discrimination on the basis of prisoner status, not sex and are therefore not to the point. That some men may also have a desire to freeze their sperm as a consequences of individual differences in their ability to safely procreate post-release, is not the equivalent of the discrimination arising from unfair treatment resulting from the primary judge’s interpretation of s 22(1) of the CS Act based on the characteristic of sex. 
Accordingly, the Court ought to be satisfied that the right in s 37(1) HR Act is engaged. 
Section 30 of the HR Act relevantly provides: 
30	Humane treatment when deprived of liberty
	(1)	All persons deprived of liberty must be treated with humanity and with 				respect for the inherent dignity of the human person. 
The question of construction arises in this appeal because the Appellant is a prisoner and is deprived of liberty. Accordingly, the Court ought to be satisfied that the right in s 30(1) HR Act is engaged as it is potentially limited by the restriction imposed by s 22(1). 
Limitation on the s 30 and s 37 rights 
A human right will be limited if limitations or restrictions are applied to a right or there is interference with the human rights of a person.[footnoteRef:30] Both alterative constructions advanced in this case limit human rights (within the meaning of s 8(a) HR Act).[footnoteRef:31]  [30:  	Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [130] (Martin J).]  [31:  	Even on the Appellant’s construction, a person in prison cannot access a health service, namely assisted reproductive technology the goal of which is to lead directly to the reproduction of human life (for example, the implantation of a fertilized egg in the uterus).] 

[bookmark: _Hlk199444087]Further to paragraph 10 above, egg freezing comes within the term “health services” in s 37. While that term is not defined in the HR Act, the definition of that term in the Hospital and Health Boards Act 2011; “a service for maintaining, improving, restoring or managing people’s health and wellbeing”,[footnoteRef:32] is of assistance. That is because it identifies the scope of “health services” in Queensland. As such, it ought to be accepted that s 37(1) contemplates access to egg freezing as a means of maintaining and managing an aspect of the Appellant’s health and wellbeing. Emerton J recognised in Castles v Secretary of the Department of Justice (2010) 28 VR 141 at [123] that, “[r]eproductive health is a concept that is well recognised. The World Health Organization has published guidelines for the measurement of reproductive health, based on the fertility and reproductive capacities of women aged between 15 and 49. A 45 year old woman is entitled to enjoy “reproductive health”, including the ability to conceive a child, in circumstances where treatments are available that give her a reasonable chance of doing so.” Accordingly, limiting a prisoner’s access to egg freezing limits their access to a health service and, therefore, the human right in s 37(1) HR Act. [32:  	in s 15. ] 

For the reasons explained below, the scope of the right in s 30[footnoteRef:33] relevantly incorporates at least the following three aspects: [33:  	Which was modelled on Article 10(1) International Convention on Civil and Political Rights, opened for signature: 19 December 1966, 999 UNTS 171 (entered into force 23 March 1976).] 

(a) prisoners should not be subjected to hardships or constraints other than those which necessarily result from the deprivation of liberty consequent upon them serving a term of imprisonment; 
(b) prisoners should progress through their sentence in an environment that provides reasonable opportunity for them to rehabilitate themselves towards the kind of responsible and crime-free life that they envisage post-release; and,
(c) access to health care is a fundamental aspect of the right to dignity[footnoteRef:34] and, as the Respondent and Attorney-General accept, the right of detainees to be treated humanely includes access to health care.[footnoteRef:35]  [34:  	Castles v Secretary Department of Justice (2010) 28 VR 141 at [108], [113] (Emerton J).]  [35:  	Outline of Argument for the Attorney-General for the State of Queensland, Intervening at [26]; ROS [77].] 

The starting point for analysing the scope of this right[footnoteRef:36] is that persons who are detained must not be subject to hardship other than that which results from the deprivation of their liberty.[footnoteRef:37] This is consistent with the underlying principle of s 30 which is that “a person’s rights should only be curtailed to the extent necessary due to the confinement, reflecting that the punishment is intended to be limited to the deprivation of liberty.”[footnoteRef:38] While recognising that a “necessary consequence of deprivation of liberty is that some rights enjoyed by other citizens will be unavailable or compromised”, “[t]o be treated humanely requires some level of benevolence or compassion and the infliction of the minimum pain.”[footnoteRef:39] As a prisoner, the Appellant is to be treated humanely,[footnoteRef:40] with respect for her dignity[footnoteRef:41] and with due consideration for her particular human needs.[footnoteRef:42] People are sentenced to imprisonment in jail as punishment, not for punishment.[footnoteRef:43] The “prison system shall not, except as incidental to justifiable separation or the maintenance of discipline, aggravate the suffering inherent in such a situation”.[footnoteRef:44] In other words, s 30 mandates “good conduct” towards people who are detained[footnoteRef:45] and to ought encapsulate, in the context of this human right, that “gender-specific health-care services at least equivalent to those available in the community shall be provided to women prisoners.”[footnoteRef:46]  [36:  	Which was intended to establish a “minimum standard” of treatment of incarcerated persons: Explanatory Notes, Human Rights Bill 2018, p 25, “reflecting a general shift in social views regarding acceptable treatment or punishment”: Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [174] (Martin J) citing Corporation of the Canadian Civil Liberties Association v Canada (2019) 144 OR (3d) 641, 651 [29].]  [37:  	Castles v Secretary of the Department of Justice (2010) 28 VR 141 at [127] (Emerton J) concerning s 22(1) of the Charter of Human Rights and Responsibilities Act 2006 (Vic) which is in the same terms as s 30(1) HR Act.]  [38:  	Human Rights Bill 2018 Explanatory Note p 25.]  [39:  	Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [245] (Martin J).]  [40:  	s 3(1) CS Act. ]  [41:  	s 3(3)(a) CS Act. ]  [42:  	Castles v Secretary of the Department of Justice (2010) 28 VR 141 at [94] (Emerton J).]  [43:  	Owen-D’Arcy v Chief Executive, Queensland Corrective Services (2021) 9 QR 250 at [237] (Martin J).]  [44:  	United Nations Standard Minimum Rules for the Treatment of Prisoners, UN Doc A/RES/70/175 (17 December 2015) (the Nelson Mandela Rules) rule 3.]  [45:  	Castles v Secretary of the Department of Justice (2010) 28 VR 141 at [99] (Emerton J).]  [46:  	United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures for Women Offenders with their Commentary, UN Doc A/RES/65/229 (21 December 2010) (the Bangkok Rules) rule 10(1). ] 

One of the purposes for which a sentence may be imposed on an offender is to provide conditions that will help the offender to be rehabilitated.[footnoteRef:47] “Rehabilitation as an object of sentencing is aimed at the renunciation by the offender of his wrongdoing and his establishment or re-establishment as an honourable law-abiding citizen.”[footnoteRef:48] Consistently, the ICCPR provides in Article 10(3), “[t]he penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation.” Further, the Nelson Mandela Rules provide that “[f]rom the beginning of a prisoner’s sentence, consideration shall be given to his or her future after release”[footnoteRef:49] and “[t]he prison regime should seek to minimize any differences between prison life and life at liberty that tend to lessen the responsibility of the prisoners or the respect due to their dignity as human beings.”[footnoteRef:50] That involves facilitating reasonable opportunities for a prisoner to rehabilitate themselves towards the kind of responsible and crime-free life that they envisage for themselves post-release. That may include becoming a genetic parent. If achieved, rehabilitation “is likely to be the most durable guarantor of community protection and is clearly in the public interest.”[footnoteRef:51] [47:  	s 9(2) Penalties and Sentences Act 1992 (Qld); Veen v R (No 2) (1988) 164 CLR 465 at 476 (Mason CJ, Brennan, Dawson and Toohey JJ). This was recognised in the Explanatory Note to the CS Bill at p 20 extracted at PJ [28] (ARB 1, Tab 6, pp 16 to 17). ]  [48:  	Vartzokas v Zanker (1989) 51 SASR 277 at 278 (King CJ).]  [49:  	Rule 107.]  [50:  	Rule 5(1). ]  [51:  	Hogan v Hinch (2011) 243 CLR 506 at 538-9 [32] (French CJ).] 

By having no access to egg freezing in order to preserve the ability to safety give birth to a genetic child post-release, the Appellant is being subjected to hardships that go beyond those that necessarily result from her imprisonment and, therefore, her right to humane treatment while imprisoned is being limited. 
The limits on the s 30 and s 37 rights are not justified 
For the reasons outlined below with respect to each relevant human rights, the primary judge’s construction of s 22(2) imposes an unreasonable and unjustifiable limit on human rights and is therefore not compatible with human rights because it wholly limits a prisoner’s ability to procreate while in prison and also prevents female prisoners inherently limited by their biology, to take any step to preserve their ability to safely do so, post-release.



Right to access health service (s 37 HR Act)
The nature of the human right: The right to access health services, as part of the internationally-recognised right to health, is “indispensable for the exercise of other human rights” and is “conducive to living a life in dignity”.[footnoteRef:52] [52:  	Committee on Economic, Social and Cultural Rights, General Comment No 14 (2000): The Right to the Highest Attainable Standard of Health (Article 12 of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/2000/4 (11 August 2000) at [1].] 

[bookmark: _Ref199436374][bookmark: _Ref199148669]The nature of the purpose of the limitation, including whether it is consistent with a free and democratic society based on human dignity, equality and freedom: The purpose of the limitation is as set out at AOA [32] to [42] and, in the context of the management of prisoners, is consistent with a democratic society based on human dignity and substantive equality. 
According to the primary judge, the expansive construction fulfilled the purposes of preventing procreation whilst a prisoner is in prison[footnoteRef:53] and in treating all prisoners equally by denying all prisoners the opportunity to apply for assisted reproductive technology so as to avoid the need for authorities to make difficult decisions.[footnoteRef:54] These purposes are supported by the Respondent and the Attorney-General in this appeal.  [53:  	PJ [91] (ARB 1, Tab 6, p 27).]  [54:  	PJ [95] (ARB 1, Tab 6, p 28).] 

The primary judge’s reliance on the expansive construction fulfilling the purpose of treating all prisoners equally, is misplaced. First, it is a fallacy, for the reasons outlined above, that equal application of the primary judge’s construction of s 22(1) as between male and female prisoners results in “equal treatment”. The construction gives rise to substantive inequality between the sexes of imprisoned persons in terms of their ability to safely and effectively naturally procreate post-release. Second, the primary judge was incorrect to elevate equitable treatment of all prisoner as “another purpose” of s 22(1).[footnoteRef:55] Rather, the perceived equitable outcome in precluding all prisoners from engaging in any form of assisted reproductive technology was, at most, the effect or result of the purpose of preventing procreation while in prison.[footnoteRef:56] Third, even on the primary judge’s construction, all prisoners are not equally prevented from procreating while in prison because s 22 of the CS Act does not extend to what use may be made of gametes frozen prior to a prisoner’s incarceration (except to the extent that a female prisoner seeks to become pregnant while in prison) and viable male sperm transfer does not require sexual intercourse nor medical intervention enlivening the need to make application under s 22.  [55:  	PJ [95] (ARB 1, Tab 6, p 28).]  [56:  	Explanatory Note to the CS Bill at p 15 extracted at PJ [27] (ARB 1, Tab 6, p 15 to 16).] 

[bookmark: _Ref199436376]The purported unequal treatment arising from the Appellant’s construction referred to at ROS[78]-[81] cannot be maintained because of the requirement in s 22(3)(b) and (4): a prisoner’s ability to undergo any private medical examination or treatment is dependent on a prisoner’s ability on pay for it. Section 22 already operates such that it allows those prisoners that can afford it, the ability to seek to starve off the consequences of imprisonment on the progression of, for example, cancer via participation in privately funded cancer treatment trials.  
[bookmark: _Ref199436438]The relationship between the limitation and its purpose, including whether the limitation helps to achieve the purpose: The expansive construction and the extent of the limitation it imposes goes well beyond the purpose of preventing prisoners from procreating while they are in prison such that it impacts their ability to safely reproduce post-release. Any risk that a prisoner might seek to have her eggs frozen so that she can become a mother[footnoteRef:57] via a surrogate while she is in prison, would be subject to significant regulation[footnoteRef:58] and otherwise can be addressed by the Respondent in rigorous administration of the approvals process performed pursuant to s 22(1) and (3) of the CS Act.[footnoteRef:59] Protecting against the risk identified at PJ [93], in circumstances where it can be alleviated by the degree of rigour applied in the application process,[footnoteRef:60] should not outweigh the importance of preserving the Appellant’s human right of accessing a health service (that is itself incapable of reproducing human life). Where the proper construction of s 22(1) leaves room for “loopholes”, that is a problem for the legislature, not the Courts in construing s 22(1). As with “equitable treatment”, the primary judge was incorrect to elevate avoiding the need for authorities to make “difficult decisions” to an independent purpose of s 22(1). Rather, that is the effect or result of the primary purpose of the provision (to avoid procreation by prisoners). Indeed, properly understood, the determination of any decision under s 22(1) will be largely dependent on the substance, quality and weight to be given to the medical evidence provided in support of an application having regard to a prisoner’s individual circumstances[footnoteRef:61] and their ability to pay for the treatment, not a “plethora of complicated social…issues”.[footnoteRef:62] [57:  	The purpose of the limitation as identified by the primary judge is not to address the possibility that a female prisoner may wish to donate her eggs. ]  [58:  	s 22(2)(b) of the Surrogacy Act 2010. ]  [59:  	The issue identified at PJ [92]-[93] (ARB 1, Tab 6, pp 27 to 28) is an issue that can be overcome by an appropriately rigorous application process.]  [60:  	That is in terms of the scope and detail of information required to be provided as part of an application. ]  [61:  	Particularly the length of a prisoner’s sentence and the period of their life that it traverses.]  [62:  	OSA-G at [16]. It is difficult to see what the “plethora of financial issues” may need to be decided when s 22(4) makes it clear that the prisoner must pay for the examination or treatment and associated costs. ] 

[bookmark: _Ref199148670]Whether there are any less restrictive and reasonably available ways to achieve the purpose: The Appellant’s construction is a less restrictive and reasonably available way of achieving the purpose of preventing prisoners from procreating while they are in prison. 
The balance between the importance of the purpose of the limitation and the importance of preserving the human right, taking into account the nature and extent of the limitation on the human right: The importance of preserving the right of imprisoned females to access health services that maintains and manages their health and wellbeing outweighs a construction that may be more likely (but practically cannot) prevent any and all risks of procreation while a prisoner is incarcerated by disproportionately restricting the s 37(1) right.  
Humane treatment when deprived of liberty (s 30 HR Act)
The nature of the human right: Treating all persons deprived of their liberty with humanity and with respect for their dignity is “a fundamental and universally applicable rule”.[footnoteRef:63] Having regard to the potential for harm, the way that a society treats those over whom it exercises power, particularly those held in its institutions, reflects the democratic health of that society. [63:  	Human Rights Committee, General Comment No 21: Article 10 (Humane Treatment of Persons Deprived of Their Liberty), 44th sess, (10 April 1992) at [4].] 

The nature of the purpose of the limitation, including whether it is consistent with a free and democratic society based on human dignity, equality and freedom: Paragraphs 24 to 27 above pertain. 
The relationship between the limitation and its purpose, including whether the limitation helps to achieve the purpose: Paragraph 28 above pertains. The expansive construction adopted by the primary judge offends human dignity and equality because it subjects a female prisoner, imprisoned for a period that substantially traverses the end stages of her reproductive prime to the additional hardship of unnecessarily exposing her, in the post-release life of her own design, to the risks of, at least, a geriatric pregnancy including the associated increased mortality and morbidity. Further, the primary judge’s construction reaches beyond restricting a woman’s ability to procreate while in prison and limits her ability to safely fall pregnant and bear her own biological child post-release. That encroachment on the inherent dignity of female prisoners and the additional emotional hardship imposed on them, undermines their right to humane treatment while in prison and is not justified. In contrast, the Appellant’s construction constitutes a reasonable and demonstrably justified limitation on the s 30 right.
Whether there are any less restrictive and reasonably available ways to achieve the purpose: Paragraph 29 above pertains.  
The balance between the importance of the purpose of the limitation and the importance of preserving the human right, taking into account the nature and extent of the limitation on the human right: Subjecting female prisoners to the additional hardships, post-release, of the higher likelihood of infertility and high-risk pregnancy and child-birth, by preventing them from freezing their eggs, is disproportionate to the aim of preventing procreation while in prison. The effect of the primary judge’s construction is to undermine the rehabilitative goals of incarceration as the reduced likelihood of safe procreation post-release may diminish a prisoner’s incentives to rehabilitate themselves. The absence of benevolence, discrimination in its operation, and the aggravation of suffering resulting from the primary judge’s construction weighs against it.    
The Appellant’s construction is not inconsistent with the purpose of s 22(1)
For the reasons stated in paragraphs [33] to [42] of the AOA, the purpose of s 22(2) is to prevent prisoners from conceiving and procreating while they are in prison. Because egg freezing, as an isolated activity, is incapable of resulting in conception and procreation, the Appellant’s Construction which is most compatible with the human rights provided for in ss 30(1) and 37(1) of the HR Act, is consistent with the purpose of s 22(2) and, therefore, ought to be determined to be the correct construction. 
disposition
In the event that ambiguity in the meaning of s 22 of the CS Act does arise, application of the HR Act ought to, it is respectfully submitted, result in the Court finding the Appellant’s construction to be correct. 
In light of the extent of the human rights analysis required in respect of the two rights relied on by the Appellant, leave is sought to rely on the additional 2 pages of submissions herein.
Kate Slack
Counsel for the Intervenor (Queensland Human Rights Commission)			
30 May 2025
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